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TREATISE 


OF 


'C Ommon Recoveries. 


Wee" "SH 


CAPUT I 
Of the rigs Mature and Uſe of 


C ommon Recoveries. 


A = Gun Recovery is à certain Pefni. 
; tion of a 


Form or Courſe allowed by Law Common 
to be obſerved for the better Aſ- 
8 of Lands, and generally uſed 
for the barring Eſtates Tail, Remainders 
and Reverſions. I cannot ſay this is 

B V 


5 


A Treatiſe 7 Common Recoveries 
an exact logical Definition, but rather 


a Deſcription, as all le oal Definitions 
are, for omnis definitio in 5 periculoſa. 


Common Recoveries being now ge- 
nerally uſed to bar Eſtates Tail, it may 
not be amiſs to look into the Origin of | 
Eftates Tail, which our Anceſtors have 


"Hobo fond of, and which by Expe- 


rience, have been found to have created 


many Inconveniences to the Common- 
wealth. a | 

3 tells us, that an Eſtate Tail 
is a limited Eſtate, wherein the Donor 
in his Gift expreſſes what Sort of Heirs 


ſhall inherit; fo the Law co-operating 
with the Donor? s Intention, makes the 


Eſtate Tail. Theſe Eſtates are not, by 
this Name, found in any antient Wri- 


ters; for the Law of the twelve Ta- 


bles makes no Mention of them, yet 
that Law calls the Agnati to inherit; 
and in the Media Juris- prudentia 8 


were Inſtitutions and Subſtitutions like 


our Remainders; and the Civil Law 


had 


1 Treatiſe of Common Recoveries, 
| had a greater Regard to the Male than 


Female Line, till the Emperor Juſtinian, 


in his N ovels, od both. on an e 
F W "169 


The Fewiſh Lam Ye is the moſt 
antient written Law, takes no Notice 
of theſe Sort of Eſtates: Indeed, the 
Daughter of Zetopbe had, on the Fai- 


lure of : Iflue Mile of their Family, 


claimed the Inheritance, which ſhews, 
as long as there were Sons, the Daugh- 


ters did not inherit; but the Succeſſion 


among the Jews ak generally the ſame 
as the ancient Romans. It is therefore 


to be inquired; if theſe Eſtates Tail 
had not their Origin from the Feodal 


Law: And it is probable they had; 


fince that Law admits no Female Suc- 


ceſſion, I mean in its Purity, before the 
Feodum Feminium was introduced; and 
by that Law, as uſed in England, the 
eldeſt Son took the Eſtate, and it al- 


ways went according to the Tenor of 


the indicate or Grant, which is the 


11 very 


; 


_—— 


i 


Aa 


of Opinion, 
the hereditary Succeſſion to the eldeſt 


dal Tenures of K nig 


5 4 7. reatife of Common Recoveries. 


very ſame as our Eſtates Tail, where 


the Voluntas Donationis, is the Rule and 


Meaſure of the Eſtate; and as the 
Conqueror introduced Military Services 
into this Kingdom, which aroſe from 


the Feodal Law which was in Uſe in 


Normandy, long dale the Conqueſt; 
ſo this infenſibly - carried the Eſtate 
to the eldeſt Son, n occaſioned the 
Statute of Entails; For before tlie Con- 

queſt, by the Britiſb Law, all the Sons 
r, and ſo was the Law in H ates 
in Eduuru the Firſt's Time. Wan ali- 
rer ufitatum gt in Wallia quam in Ang- 
oad Succeftoriem hereditatic,co quod 
bereditas in Wallia partibilis fit int he- 
redes Maſculss: And my Lord Hale is 
that till King Jabn's Time, 


Son; : was not fettled.. But this muſt 
be underſtood uf Socage Land; for 
from the Conqueror's Lime, the Feo- 
-Service were in- 


A and there the eldeſt Son in- 
tu herited ; 


4 Treatiſe ef Common Recoveries, 
| herited ; and this held till the Statute 
De Dumit, when the Lords and great 
Men being fond of perpetuating their 
Names, — handing down their Eſtates 
to their Families, by: that Sm crea- 

ted theſe Eſtates Tail. Ny 1161 
At common Law all Etats were 


5 Rech- m ple, Abfolute or Conditional, 


which Chad a wonderful Quiet, and 
Repoſe to the Publick ; but when this 
_ Family-Law: ncaa and theſe 
fetter 1 Inheritances eſtablih d, it is 

not to be 1 
bles and Diſputes they created; as in- 


deed it always happens, when: the 


Grounds of 3 — Law 
of this Kingdom are alter d. And the 


| Reaſon is obvious, for the Common 


Law of England having its F orce from 
immemorial Cuſtom; and as my Lord 
Cole obſerves, being refined by the Ex- 


perience of many Ages, its Goodneſs is 
found by its Uſe; but when this ex- 


x cellent Conſtitution * alter d by n. 
fitive 


imagin d what Suits, Trou- 


N 7 L 
F- 
4 


6 
* 
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fitive Law, though the Change has a 
gay Outſide, yet Time ſhews the In- 


conveniencies of the Alteration; and 
the Legiſlature having only a preſent 
Conveniency in View, the new Law, 
when uſed, manifeſts that what was in- 
tended profita table, proves often Deſtruc- 


tive, and ſo it fell out in making the 
Statute of L Donis, which created Eſtates 


Tail, turning all thoſe Eſtates which 


were Pee. fimple at Common Law, into 


thoſe Curtail'd Eſtates, which being of. 


an amphibious Nature, and participa- 


ting ſo niuch of a Eee as to be Inheri- 


tances and yet Tenant in Tail in ſome 
onhy an Eſtate for 
Life, this odd Mixture created infinite 


Difficulties, not foreſeen, but experi- 


mentally found to be very troubleſome 


| e Gander,” air 


Theſe Eſtates being thus . ths 
Statinne of NV. 7 the 2d, 3 va- 


rious Fates, every Age locking on them 


e a different — 5 Ed. 3, 14. 
They 


4 Treatiſe of Common Recoveries. 
They were by Herle ſaid to be ſage Gen- 


tlemen that made this Act; and tho 


the Statute De modo levandi Fines, was 
a moſt excellent Law, yet the Statute 
of Weſtm. 2. having provided Ruod Finis 
ipſo Jure fit nullus, the Judges con- 
ſtrued a fine levied by Tenant in Tail, 


a Diſcontinuance, but no Bar; ſo that 


for 200 Years theſe Eſtates were fa- 
vour'd; and the Nobility being always 
fond of this Act, by Reaſon it preſer- 
ved their Eſtates for their Family againſt 
Forfeitures, even of Felony and Trea- 
ſon, there was no Hopes of getting it 
repealed by the Legiſlature ; and there- 
fore the Judges were forced to uſe their 
Art by Conſtruction, to avoid this Act, 
and remedy the intollerable Inconve- 
niencies introduced by it. Vide Moore 
3 | e 


Condere, and this altering the Law, and 
evading the Statute of Wem. 2. ſeems 
to be a taking away the Force of a po- 
C ſitive 


It is true, prætoris 72 Jus dicere non 


q 


g = 4 — of Common Recoveries. 
ben iet dhe nge Pow | 
er; but Uſc and Cuſtom have given Com- 


mon Recoveries a Sanction, and the 

will not now let them be ſha- 1 

* or reflected — 4 
rn in of Common ie 


ommon and the en of introducing them 
eolene has been much controverted among the 
| Learned; and ſome are of Opinion 
that Edw. 4. ſeeing the great Effuſion 
Ae in the unhappy Diſputes be- 
tween the Houſes of To and 1 
and finding, chat tho be uſed the Extre- 
mity of Law againſt the © oppolite Par- 
ty, by attainting them of High Trea- 
ſon, yet their Eſtates were erde 
in the Sanctuary of Entails, and the 
Son who ſucceeded the Father gene- 
rally inherited his Principles and Party 
as well as Eſtate. To remedy this, and 
to give People an Opportunity to Dock 
wks Eſtates, this wiſe Prince brought 
Taltarum's Caſe on the Stage, in . 5 
twelfch Vear of his Reign, as King 


A Treatiſe of Commom Recoveries, 9 

3 an I. did Calvins Caſe, and King 

James II. Edward Hale's Caſe, where 

$S the judicial Deciſion, was made Auxilia- 

ry to the Police. However it was, it 

muſt be owned Taltarum's, Caſe was 

cunningly managed, for Prima Facie, 

that ſeems to be an adverſe Judgment, 

and the Opinion of the Court was for 

the Iſſue in Tail, againſt the Recovery. 

The Caſe was this, Tenant in Tail Ge- 

neral, makes a Feoftment 3 in Fee, and 

takes back an Eſtate to him and his 

Wife, and the Heirs of their Bodies, 

and the Wife dies, a Præcipe is brought 

againſt Tenant in Tail, and he vouches 

the common Voucher. and held that 

Eſtate Tail was not. barred, becauſe 
Tenant in Tail was ſeized af another The Reco? 

Eſtate, and the Recovery in Value luc which 

which is the Reaſon of barring the ſuc, 3 

goes according to the Eſtate whereof 5c 


ſue. goes 


the Tenant was ſeized. at the Time of e 


to the 


the Recovery, and not in Recompence Ry: = 
15 the Eſtate he had not, ſo that here Tail was 


ſſe 
3 Tenant of of. 1990 


* 


10 


4 ſeems to others that they are of far 
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Tenant in Tail being in of a Special 


Eſtate Tail, the firſt Eſtate Tail was not 
barred. But by what was ſaid by the 
Bench in this Caſe, it appears, the Judges 
were of Opinion, that if in this Caſe 
Fenant 3 in Tail had come in as Vou- 


chee, he had then come in of all E- 
Rates he ever had, though diſcontinued 


'and turned to a Right; - ſo that from 
this Caſe, 1 2 Edw. 4. 14, 19. moſt date 
the ra of Common Recoveries. But 


greater Antiquity; for when the gud ges 
-faw the ill Conſequences theſe fetter d 


Eſtates introduced, and that they look d 
towards a Perpetuity, they always en- 


deavoured to leflen their Authority. 
And my Lord Cołe in Mary Portington's 


| Caſe; 10 R. 37. 6. cites ſeveral Caſes 


For the 

Reaſon of 
the Law, 
wide Shore 


373+ 


that from Ed. III.'s Time the Judges 
were of Opinion that a Common Re- 
. covery was a good Bar toan Eſtate Tail. 


And the Riſe of them ſeems to be from = 


5 on Lombard 8 44 E; 3: 21. 
The 


{ FFV n 
! | 3 25 > 
—— — — oma, 2 
EP . 
ey 8 — _— — 


A Treatiſe of Common Recoveries, 


EZ TheCaſe was, OZavianLombardbrought 


1 « Replevin for taking his Cattle, the 
!7 Defendant avows, for that one Micho- 
las was ſeized in Tail, and had Iſſue 
* Fohnand Joan; Vicholasdies, John being 


then beyond Sea, Joan the Daughter en- 
ters, and has Iflue /Vicholas, who enters; 


FJobn the Son returns from beyond Sea, 
and ſues for the Land, and on an A- 
greement, releaſes to Vicholas, and for 
this Releaſe /Vicholas grants him 201. 
a Year, with a Clauſe of Diſtreſs, and 


for Rent Arrear avows on the Land 


charged, then in the Hands of the Iſſue 
of Wicholas, and the Diſtreſs held good. 
Nov the Giſt of this Caſe is, Tenant 


in Tail pro Lite redimenda, grants to 
one that had a prior Right to the Eſtate 
a Rent- charge, in Conſideration of a 


Releaſe of his Right, this being for the 


Benefit of the Iſſue, held he could not 


avoid it. From this Ground it ſeems 
Common Recoveries had their Origin; 


C 2 | 18 


& 


bor the Iſſue in all Common Recoveries | 
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is ſuppoſed to have a Recompenee in 
Value for the Eſtate loſt; and this Re- 
compence in Value 1 15 che Reaſon of his 


being barred. 7. Edw. 4. 1 9. Pl. 25. 


Indeed it may be reaſonably objected 


that this is all Suppoſal, A it is no- 


torious that in Reality, the Iſſue on a 


Common Recovery 1 no Recompence, 
and this is all a Fiction of Law. That 
is true, but in Fictione ure ſubſiſit E= || 
qivitas; : and all Laws have their Fic- | 
tions, and all grounded on Reaſon. How]. | 


bees. it muſt be owned, that this occa- 


foned very hard Cenſures on Common 
Recoveries by the Learned; ſee Sir Tho. 7 

nds Graigg s, "De Feodis 161. ſays, Er li- i 
 betex Jure Anglorum provideri in Fed 


Taliato poſit, ne in fraudem hœredum qui 


In Tallio fuccedere deberet, Alienatio fiat 


Jui tamen in foro vn anruf, callidit ar- 
Hhutmentemn Legi 5 ſubver tunt, Mew Illici- 


10 lieltum per Aabeger faciunt, dum quod 
Fuſſellus ulienare non poteſt, proprer Con- 1 
umtonemi in JO FTA en preſſam, id ei 
"I ole 4 F 


25 


3 


colludlenti froe Conſentienti, fimulatus con- 
trudictor. (Revera autem Feodi Emptor 


ex tacito conſenſiu Judicio Feodum pan 


illi Recuperationem vucant. But let the 
Opinions of others be what they will 


of Common Recoveries, the Publick 


has found the Benefit of them, and 
being now Common Aſſurances, the 
Judges, (as my Lord Hobart on another 


Occaſion ſays) are even Aſtari in ſup- 


ä 5 porting them and inventing Reaſons to 


maintain their Authority. Hence it is, 


that for ſeveral Centuries the ſole Rea- 
ſon given for common Recoveries was 


the Recompence in Value the Iſſue had, 


or by Poſſibility might have. But in 


Proceſs of Time it happen'd that there 


were many Caſes wherein the Iſſue or 


Party barred, could have no Poſlibility 
of Recompence ; as if there be Te- 
nant in. Tail, Remainder for Years; if 


— 


Tenant in Tail ſuffers a Recovery, the 
Remainder is barr'd, tho no Recom- 


* in Value can extend to a Term 


which 
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which is but a Chattel. So if a Feme 
Covert and her Huſband are vouched, 

ſhe is barr'd, tho' the Recompence, ex- 
tends not to her; ſo contingent Eſtates 
are barr'd without: a Recompence. And 
therefore the Judges have been of O- 
pinion, that the Recompence in Va- 
lue is indeed the true Reaſon for bar- 
ring the Iſſue in Tail, but no Reaſon 
for barring the Reverſion or Remainder; 
but the Reaſon why they are barred is, 
that the Recoveror is by Suppoſition of 
Law, in of the Eſtate Tail, and that 
Eftate Tail, by like Suppoſition of Law, 
continues for ever. And at Common 
Law the Donee poſt prolem fe uſcitatam 
might have alien'd and have barr'd the 
Donor ; ſo theſe Common Recoveries 
were Conveyances excepted out of the 
Statute of Donis, and is a Privilege in- 
herent, and annexed to the Eſtate Tail, 
and not taken away by that Statute. 
And the Recoveror being in of the E- 
18. the Donee had, and the 1 
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Tail continuing in Judgment of 'Law, 


he in Remainder is ſo barr'd that no 


| Chitrge by him can ever take Place. 


8 Ges is another Objection made 
againſt Common Recoveries, which is, 


that when the Tenant appears and vou- 
ches to Warranty, that it is notorious 
here was never any Warranty among 
them, it being all a Fiction and Inven- 
tion to bar the Entail. But as to this 


it muſt be obſerved, that whenever Te- 


nant in Tail is vouched, he comes in of 
the ſame Poſſeſſion he had before, and 
to warrant this Poſſeſſion; for when a 
Man is vouched to warrant, and enters 
into Warranty, the Law preſumes he 
parted with the firſt Poſſeſſion with 
Warranty, and comes now to warrant 
it, purſuant to this Warranty; and 
that if it were otherwiſe, he would not 
enter into the Warranty, but counter- 
plead it, and demand the Lien or 
Ground on which the Tenant founds 


his Warranty; but if without deman- 


ding : 


a 


| 16 ls Tragt, iſe 1 ae * 


8 ding the Lien he enters into Warranty, 
none can ſay he never warranted; for 
the Tenant cannot ſay the Vouchee ne- | 
ver gave him a Warranty, becauſe thge 

Vouchee has entred into Warranty; and 
the Vouchee cannot ſay he never war- 

_ xauted, becauſe his entring into War- 
Tanty is an Eſtople by Record, which 2 
binds himand his Heirs: .$0.none;privy | 

o the Record can deny it, nor can any | 

JR — 1 4 — is the Gay 1 
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4 or an b Ee as * porvoge is apa 1 
Sad before; and this is Preſumptio u- 
vn, and grounded on: Reaſon; for 
being to the Vouchee's Pre} judice, and 

ne . himſelf to _—_— the Value 

of the Land in Demand, the Law will 
not preſume he would thus Prejudice 1 

A CRETE bim, unleſs he had warranted. A 
ture and The Objections again Common Re- L 1 


Uſe of q 
L Common 4 coveries bo: cleared, we are now to 
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4 Treatiſe of Common Recoveries, 


conſider their Nature and Uſe, As to 
their Nature, they are in many Things 


like Recoveries on Title, and for this 
Reaſon in every Common Recovery there 


muſt be a Demandant and Tenant, and 


the Tenant being, as has been ſaid, be- 


fore, preſumed to have a Warranty, calls 
in his Warrantor, who is Vouchee, and 


he vouches over the Common Vouchee, 


and Judgments are given juſt as in ad- 


verſary Suits, wherein there is a Voucher. 


And the Land being recovered by him 
that brought the Writ, the Tenant is 
left to his Remedy over, againſt him that 


made Default, and came not according 
to his Warranty to defend the Tenant, 
and ſo has Judgment over, againſt him 


to recover in Value, and by this Means 
the Eſtate Tail, that was made by the 


Tenant or his Anceſtors, is barred; for 


that it is pretended he had now no 
Power to mtail the Land whereunto he 


23 ad no juſt Title, as now appears by 


the Recovery, the Land being evicted 
e As = and 
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and recovered from him. And though 
thus far Common Recoveries agree with 
Recoveries on Title, yet in other Things 
they differ; for a Recovery on a Title 
cannot be to an Uſe; but a Common 
Recovery being a Comman: Aſſurance, 
is always either to the Uſes declared, 

or to the Uſes the Land was e. 
75 here is likewiſe a Difference between 


a Recovery and a Fine; for a Fine | 
proves a Right in him chat levies it, 
but a Common Recovery d iſapproves | 


and diſaffirms all Title of him againſt 
whom it is had, Popham 23, = this 


ſo ſtrongly, that if there be three or 


four Diſcents caſt after the Recovery 
ſuffered, the Recoveror may enter, for 


the Recovery binds the Blood, and diſ- 


approves the Title. 6 Edw. 4. 1 1. Be- 
fore 32 H. 8. cap. 31. Common Re- 


coveries had ſo ſtron g an Operation, 


chat if a Præcipe had been brought a- 


gainſt Tenant for Life, and Recov 
ſuffered, it had bound thoſe in Re- 


mainder; 
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AT reatiſe of Common Recoveries. 
mainder; ſo if after the Stat. 32 H. 8. 


for Life had let for Years to one who 


4 made a Feoffment, and a Præcipe had 
been brought againſt the Feoffee, and 


he had vouched Tenant for Life, this 


1 had bound the Remainder; but the Stat. 
14 Elis. cap. 8. helps it. 10 R. 43. 
= 562 25 "Moore Pl. 955. e 5 Emtr. 
3 Tt A” not be omitted hate) ſeveral 


# Statutes, as well as 32 H. 8. and 14 El. 
have call'd theſe Common Recoveries 


7 Fei igned Recoveries, and ſeemed to caſt 
a Reflection on them; but that in Rea- 
lity was only a Reflection upon the A- 


buſe of Common Recoveries. But on 


the other Hand, 7 H. 8 c. 4. allows 


them, and enacts, Recoverors may avow 
without Attornment. 10 R. 37, 38. 


Dr. and Student 88. which ſhews they 


were lawful; for it is not to be pre- 


2 2: Coun- 


and before the Stat. 14 Elix. ” Denis h 


| fumed the > Legiſlature _ give any 
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A Treatiſe of Common Recoveries. 
Countenance or Remedy to Things il 
legal. 


ries, they were invented and are uſed 
to bar E Ko Tail and Remainders, and 
Reverſions expectant on them, and to 
reduce all Eſtates to that Purity and 


Condition they were in at Common 


Law, and to avoid, as much as may 


be, the e e the Statutes of 


brought into the Common- 
as my Lord Cole obſerves, Tenant in 


Tail can make no Jointure for a Wife, 
Proviſion for his Children, or Payment 3 


of his Debts. 


The Origin, Nature and Uſe of 1x 


Don Recoveries being ſhewn, I 


ſhall here Recapitulate ae Obſerva- : 


tions made before, and ſet forth what 


ter. 


Firſt, a common R ecovary, = re- 


all 


As to the Uk of Common Recove- I 


| wealth, ſince without theſe Recoveries, 1 


Caſes occur in the Books in this Mat- 1 


I, 
LEE 
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| aff Remainders and Reverſions thereon 


ö E 2 for at Common Law, that 
1 which is now an Eſtate Tail being a 
Conditional Fee, no Remainder could 
be after a Conditional Fee; for a Fee, 
by the Rules of Law, cannot mount 
on a Fee. Now, though the Statute 
of Donis turns this e Fee 
into an Eſtate Tail, yet a Recovery, as 
has been obſerved 50 6a was an inhe- 
rent Privilege not taken away by that 


7 Statute, and it is a Conveyance excep- 


ted out of that Statute by Conſtruction 


21 


of Law; and for this Reaſon, he who Shore r. 


comes in under Tenant in Tail, is liable 
to all his Charges; for the Recoveror 
comes in, in e e of the Eſtate 
Tail, for the Recovery inlarges the 
Eſtate Tail, which by Suppoſition of 
Law, has a pe Continuance. 
2 Lev. 29. x Mod. 1 10, 111. Sid. 285. 
3 Keb. 289. And this is the true Rea- 


ſon why the Remainders and Reverſions 


are Wen but the Reaſon why the 
Iffue 
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Value he ks; or by Poſſibility may, 
have, goes to the Eſtate Tail, and when 


4 Treati iſe of Common Recoveries. 
Hue i is barr'd by a Common Recovery, | 


zs the intended Recompence, 2 Lev. 30. 3 


and this Recompence is regarded in 
aw, and though in Reality there is 


none, yet the Law ſuppoſes a Recom- 


pence, and for this Reaſon the Iſſue is 
never barr'd without a Recompence or 


2 Poſſibility of one; for which Reaſon 


if Tenant in Tail cual 4 Feoffment 


in Fee, and a Præcipe is brought againſt 
the Feoffee, who vouches Tenant in 
Tail, and he vouches the Common 
Wucher, this bars the Eſtate Tail, be- 


cauſe Tenant in Tail coming in as Vöu⸗ | 


chee, he ſhall be in the Degree of Te- 
nant in Tail, and the Recompence in 


- 


he comes in as Vouchee, e in 


| of al qo he ever had. But if i in 


Tenant's in Tail, may the Precip had 
been brought againſt Tenant in Tail, 
and he had vouched the Common Vou- YZ 
3 ay chee, | 
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chee, there Tenant in Tail not being 
ſeized of the Eſtate Tail, but of an- 
2 other Eſtate, there the Taae is not 
Z barr'd,. becauſe the Recovery i in, Value 
goes acconting to the Eftate-whereof he 
was ſeized, and in Poſſeſſion at the 
Time of the Recovery, and not in Re- 
7 compence of the Eſtate he had not; it Mich. 10 
is true, as has been ſaid before, the © Kod # ion 
Vouchee in the firſt Caſe may demand | 
the Lien, and then ſhall only be barr'd 
of; that Eſtate to which the. Warranty 
is annex d; for the Recompence goes 
according to the Lien, but when Te- 
nant in Tail comes in as Vouchee, and 
demands not the Lien, then he comes 
in of all Eſtates he ever had: Plow. Max- 
well's Caſe, 8. I4. And this Rule of 
the Recompence in Value is ſo true, 
that when the flue has no Recompence, 
he is not barr'd; as if there be a Re- 
covery againſt Tenant' in Tail and no 
Voucher, as by Default, and Tenant 
in; 4 ail dies, the Iflue is remitted, but 
= : if 


. * 


4 
if he had vouched over, there had been 


BY 3 ; x 
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no Remitter, becauſe he. has, or may 
have Aﬀets, and if he ſhould falſify, 
he would have the Eſtate Tail and Aſ- 


ſets alſo: And it is a known Rule, that 


the Iſſue in Tail never can defeat any 


Act but what is to his Advantage ; and 
if the Iſſue has Aſſets, or a Poſhbility 


of Aﬀets, it is "WY" LADY and the Re- 
covery in Value goes to him that loſes 


the Tenancy, and Formmedon lies for the 


Aſſets, and he has ſuch Eftate in the 


Aſſets as he loſt. Plow. 514. a. And 
there is a very good Caſe to this Pur- 


poſe 17 Edw. 2. „J. Chamber- 


laine's Caſe, which was 1 Aſſize of 


Novel Diſſeizin by B. againſt 4. and F. 
J. anſwers as Tenant, and vouches to 


Warranty A. who enters into the War- 
ranty, and] pleads with the Plantiff, and 


> Jud gment is given that the Plaintiff ſhall 
recover againſt F. and he over, againſt 
A. and FJ. brings a Writ of Error to 
reverſe this Judgment, and held that 


Error 


Fe... 
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A Treatiſe of Common Recoveries. 25 
Error does not lye, for J. is by the 
Judgment to recover againſt A. the 
Vouchee, who was Tenant, ſo J. had 
nothing to do with the Judgment, be- 
ing at no Loſs. And its there held, that 
Voucher in Aſſize is not like Voucher 

: in other Precipe's; for in other Writs, 
when Vouchee enters into Warranty, 
the Tenant is out of Court, and the 
Vouchee only Party to the Plea ; but 
here he cannot loſe but by Verdict af 
the Aſſize; and here, if the Tenant 

= ſhould reverſe the Judgment, he will 

be reſtored to the Land loft, and have 
Recovery in Value alſo, and he who 
has the Loſs muſt have Error, and that 

is the Vouchee, which ſhews how much 
Notice the Law takes both of the Loſs 
and Recompence; but from this Caſe 
it muſtnot be'concluded that the Com- 
mon Vouchee'in a Common Recovery 
may have Error, for he is on ly a formal 
) 
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Party, and the Court takes Notice of it. 


26 A Treatiſe of Common Recoverizs. 
Secondly, We muſtobſerve that theſe 
Common Recoveries are now become 
Common Aſſurances of Land, and 
therefore are fayoured by, the Judges, 
and the Intent of the Parties reſpected 
and ſupported as far as may be. 2 R. 
74. 3 Rep. 3.. 5 R.20. 146. anda 
Fine, Recovery and Deed 0 lead the = 
Ne, are all but one Conveyance; tho' | 
they have ſeveral Operations, which 4 'S 
well debated in Cromwell and Andrew's 
n 0 
* Thirdly, As tof their common Uſe F 
and Method, if the Tenant be in Court 
and the Vouchee, then there is no great 
Difficulty in the Matter, it is all done 
at the i but if the Tenant be ab- 
ſent, then heme muſt be a Dedimus po- 
| reftateni de Attorn faciend & tres 
| Sumons ad Warrand'; and then Care 
muſt be taken that all bs regularly and | Y 
carefully done. If there be Father Te- * 
nant for Life, Remainder to the Son in 
Tail, Remainder dub and a Recovery | 
. 1s] 
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> | is to be ſuffer'd, it is ſafeſt to have a Re- 
¶covery with treble Voucher; and let the 
| 7 Tenantto the Præcipe vouch the Father, 
and the Father the Son, and the Son 
the common Vouchee; for by this 
Means, if the Father has any antient 
Entail veſted in him, he coming in as 
Vouchee, is barr d, which would not 
be if the Præcipe was brought againſt 
the Father, and he vouched the Son. 
* And the Party who is concern'd to look 
into a Recovery, is carefully to ſee if 
e the Writ of Entry be duly filed, and 
t the Proceedings regularly entred, and to 
t have an Exemplification of the Recove- 
e ry; for I have known ſome Attorneys 
- & ſo remiſs as to take all the Fees for a 
Recovery, and barely take it at the Bar, 
and do nothing more. 
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CAPUT I. 
Of the Tenant to the Præcipe. 1 
1 N every mat Suit there muſt be a De- * 


mandant and Tenant, the Deman- 

dant is the Party grieved, and who, in 
the Courſe of Juſtice, demands a Repa- 
ration for the Tort done him. The 
Tenant is the Wrong-doer, and who 
with-holds the Land or other Thing de- 
manded, ſo that though ee Re- 


coveries are deem'd to ; cg Intents fic- 


titious, yet there muſt be AFores fabulæ, 


for which Reaſon there muſt be a Te- 


nant to the Præcipe; that is, the Writ F 
of Entry muſt be brought againſt one 
that is vr ſeized of the Freehold 


by Right Or Wrong, or elſe the Reco- 9 


8 Ver y is void; for 1 In ever y Real Action | | 


there muſt be a good Tenant to the 


Freehold, otherwiſe he cannot render 1 Z 
the Land as the Wri it commands ; and 1 


though | 4 


though the Tenant may plead Non- 


A Treatiſe of Common Recoveries, 


tenure, yet if he does not, the Iſſue 


in Tail is not barr'd, who may plead 
3 Ment Tenant tempore brevis, 12 Edaw. 4. Shore 347 
12, 19. becauſe the Iſſue is not eſtop- 


ped ſince he claims Per formam Dont, 
3 R. Marquis of 7/inche/ter's Caſe.” But 
if there be a good Tenant to the Præ- 


7 cipe, before the Return of the Writ, it 
is good; for even in adverſary Writs, 


if the Tenant was not Tenant at the 
Teſte of the Writ, but was before the 
Return, it was well. If he were not 
Tenant at the Return of the Writ, he 


„might abate the Writ by pleading Non- 
. 3 tenure; but if in that Caſe he vouched 


over, then as to himſelf he admitted 
the Writ good ; but then the Vouchee 
might counter-plead the Tenancy ; but 
if the Vouchee does not counter-plead 
the Tenancy, it is good againſt them all 

by Eſtoppel. But in this Caſe the Te- 


nant ſhall not Recover in Value, be- 


cauſe he is at no Loſs; but if he be- 
wo 5 come 
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come Tenant after the Voucher, and | 
before Judgment is given, where the 


Vouchee is ſummon'd ad Warrantizan- 
dum by Writ, and appears at the Re- 


turn, as in Lacy and William's Caſe. 


Salk. 568. Then the Judgment not 
bins given on the Precipe, but on the 


laſt Voucher, this Judgment binds the 
Land; fo that when the Recoveror * 
takes out Execution, the Tenant by a ; 


fubſequent Purchaſe cannot avoid this, 


for the Tenant is become a Loſer, and 


ſhall recover in Value againſt the Vou- 


chee, and the Vouchee over. Hut. 112, 


113. And if it be a Recompence by 
Eſtoppel, this concludes Parties and w_ 
vies, and is good to bar them. Stiles 3 


Now if it be thus in dne 


much more in Common Recoveries; 
and therefore in Common Recoveries, 
if there be a good Tenant to the Præ- 
cipe any Time before Judgment, it is 
good, with this Diverſity, that if the 
Tenant comes to the Land by his own 


Act, 
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Act, he can never plead i it to abate the 
1 Demandant s Writ, but has thereby 


made the Writ good; but if he comes 


to the Land — Act of Law, he rhay 
| abate the Writ by pleading Non-tenure. 
As if a Son has a Præcipe brought a- 


gainſt him in the Life of his Father, 


and his Father dies, he may plead Non- 
# tenure, if the Land deſcended to him 
by his Father's Death. 1 H. 6. 12. 5 H. 


5. 9. 8 Edw. 3. 82. 37 H. 6. 16. 


| | 3 EET. 8. 41 Edu. 355 


There is another Reaſon why a Te- 


nant to the Precipe is neceſſary, viz. 


2D 


7 | becauſe the Eſtate Tail of the Vouchee 
is barr'd only in Reſpe& of the Aſſets 


Z recovered, or which by Poſſibility may 


be recovered in Value: Now till the 


Demandant ſues Execution againſt the 
Tenant to the Præcipe, the Tenant can- 
not have Execution againſt the Vou- 
chee, nor the Vouchee againſt his Vou- 
chee; and if the Tenant to the Præ- 


cipe had an. in the Land, no Exe- 


cution 
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eution can be ſued againſt him, and if 


no-Execution ean be fued againſt him, 
no Reeovery can be had over in Value, 
and conſequently no Recompenee to 
bind him, and ſe the Recovery ean be 

no Bar. Andd to inforce this, Ziitleton, 
in Taltarum's Caſe ſays, wheti there is 
no Tenant to the Pracipe, there is no 
Reevvery, becauſe there is none againſt 
whom the Demandant may recover the 
Land, and a Recovery proves not the 
Tenant ſciz'd, but ſuppoſes it. Plow- 
der in Mumpell's Caſe, elaborately 


urges this Point, and endeayours to 


prove that a Common Recovery may be 


good, where there is no Tenant to the 


Precihe. Now all His Arguments ſeem 
to centte in this, that all Parties and 


Privies to the Recovery are eſtopped; to | | 


fixy there was-no- Tenant! to the Præripe 
againſt the Admittance on Record. But 
ir is plain tat E 
Iſſue in Tail; and the Law is now 
ſettled, that if there be'n no Tenant” to 
the 
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the Pracipe, the Common Recovery is 
void, and the Iſſue in Tail may falſify, 
that is, reverſe it for this Error; for 
the Recovery in Value (as has been 
ſaid before) goes to him that has the 
Loſs, or loſe the Tenancy ; and he 
that loſes may aver againſt a Stranger 
Zthat he loſt nothing, ſo ſhall recover 
8 nothing : And if ſo, a fortiori, the I- 
ſue in Tail, who comes paramount 
all Concluſions and Eſtoppels, may aver 
© IVient Tenant tempore brevis, 3 R. 5. 
6.60. a. 1 2. Edw. 4. 1 2. 19. Cro. Car. zog. 
Cro. El. 2 1. Moor 25 5. 4 Leon. 23. But 
if one that has a Remainder in Fee ſuf- 
fers a Common Recovery, it binds and 
eſtops his Heirs, though there is no Te- 
= nant tothe Præcipe. Stiles 320. 2 Croke 
21. and in a Writ of Right, a Recovery 
may be good without a Tenant to the 
Preæcipe, 1 Vent. 360. But in a War- 
rantia Chartæ, he who brings the Writ 
muſt be Tenant of the Land the Day 
of che Writ n and it is a 
good 
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good Plea to ſay Mient Tenant Jour del | 
Brief; ſo if one releaſe with Warran= | 1 
ty, he may vouch him that releaſed; 
but it is a good Play to ſay Releaſee had | 
nothing at the Time of the Releaſe, | 
nn, 2ahe il ,1's £ 

Though a Tenant to the Precipe be 7 
ſo eſſentially neceſſary to a Common 
Recovery, yet if a Stranger who has no- 
thing in the Land be added and made 
Tenant with him that is ſeized of the 
Land, it hurts not, for the Recom- 
pence in Value goes to him that loſt the | 
Eſtate. 1 Vent. 350. J 

Having ſhewed the 9 ko ail 
Tenant to the Præcipe is fo abſolutely 
neceflary in a Common Recovery, I 
ſhall now ſet down the Caſes that occur 
in the Books about this Matter, which | 
will ſerve to illuſtrate this Point. 
- Leflee for another's Life, makes | 
Leaſe for ſixty Years and dies, and he 
in Reverſion, being Tenant in Tail, ſuf- 
fer d a Common Recovery, and held | 
Erro- | 
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| Erronious for want of a good Tenant 
to the Præcipe; for the Freehold was 
caſt on Leſſee for Years as Occupant, 
and ſo, he or ſome claiming under 
him, ouglit to have been Tenant to 
1 the Pfælipe. 1 Keb. 735, 785. 
Huſband makes a Feoffment to the; at 5, 
7 Uſe of himſelf for Life, Remainder to 
his Wife for Life, Remainder to the 
$ Heirs of their Bodies, and a Præcipe is 
brought againſt him and his Wife, and 
they vouch Common Vouchee, this 
bars not the Entail, for the Woman is 
not a proper Tenant to the Præcipe, for 
2 the Reaſohs that ſhall be hereafter de- 
clared: 80 if a Man be Tenant for 
Life, Remainder to B. in Tail, if a 
1 Præcipe be brought againſt both, this 


bars not the Entail; ſo of a Fru 
againſt Mortgagor and Mortgagee: And 
I the Reaſon of all theſe Caſes is, be- 


A | cauſe the Land recovered in Value ſhall 
be in the fame Degree as the Land loſt; 
and ann a Joint Præcipe is brought 
5 a „550 3 


36 A Treatiſe of Common Recoveries. © 
Nea, againſt Baron and Feme, Tenant for 


though Life and e in Remainder, Mortgagor 


is was 


| formerly and Mortgagee, it ſuppoſeth them to | i 


the better 


Opinion, be | ointenants, and the j adgment muſt 1 
dee Renn be Againſt them as Jointenants, and the 


comes to Recovery in Value according to the Ac- 
hold. guod - 


aden tion, whereupon he recovered, and ſo 


P d Ei 
ba ſhall be the Execution, then the Re- 1 
Caſe. by 
Salk 35 


14: Were in the ſame Degree the Eſtate Tail was, 
ſo no Bar to the Iſſue in Tail or Re- 
mainder, the Recovery being of a Joint- 
Eſtate. Further, the Cauſe of the 
Bar is, the Aſſets recovered. in. Value, 9 
and none ſhall be admitted to ſay the 


covery in Value being accordingly, it is 


Aſſets went otherwiſe than the Reco- 7 


very is; and in theſe Caſes the Writ 
Hon 'S | ec oint, ane 28 Tenaus os 1 


E24 + 4 ++ 


or Tu in — 3 . Py — the 1 
Iſſue is never barred, but where Reco- 
N in wee 80e im lieu of the firſt 

| Entail, f 


4 Tregtif of Common. Recoveries. 


Loſs by the Recovery, whereby it veſts 


Oo in Baron and Feme and Tenaat for 


Life, and Remainder-Man jointly, Dyer 
252. 3 Gro. 670.10 R. 39. 645+ 
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! 1 ; Entail, which this Joint Eſtate Cannot, 

and the Aſſets and Recompence cauſing 
the Bar, the Aſſets cannot veſt in 
him in Remainder only, and fo go 
to the Eſtate Tail, but — enſue the 


Theſe are the Reaſons given for theſe 1 Leon. 


Caſes, which indeed . of a won- 


86. 
On. 9. 


derful  Subtility ; and though no Man 


would venture to ſuffer a Recovery in 
this Manner, yet cheſe ſeem to me to 


be Apicis Juris, and perhaps if now 


= agitated. again, would not be ſo eaſily 
admitted, ſince the Courts at Law, now Seethe 
uſe all 8 to ſupport Common Re- 

= coveries, as Aſſurances, now common- 75% 5. 
ly uſed for Conveyance of Eſtates, Ideo 


0724 E. 


II there be Tenant FI Life. Re. good ſeem mids 
mainder in Tail, Remainder in Fee, it 
he in Remainder in Tail ſuffers a Com- 


mon 


Caſe Page 
v. Hay- 


K. where 
theſe Re- 


2 Le- 


coveries 
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mon Recovery, it bars not the Entail, 
becauſe no Tenant to the Præcipe; bis | 
if he in Remainder in Fee ſuffers a Re- 
covery, that bars his Heirs, as has been | 
ſaid before. Dyer 2 52. 2 Koll Abr. 
395. Moore 356. 3 
2Inf 342 Lands are given to Huſband and Wiſe, $ ; 
and the Heirs of the Body of the Huf. 
band, Remainder over, the Huſband 
1 Ane fiffere'a Recovery, wherein he is 
Tegnant to the Præcipe, and vouches the 
Common Vouchee, this is no Bar to 
the Iſſue, or him in Remainder; for 
the Recompence cannot enure to the 
Eſtate, the Wife having a Joint Eſtate 
with her Huſband, ſhe cannot be a 
Partaker of the ediupence, becauſe 
ſhe was no Party to the Recovery; for 
2 the Eſtate between Huſband and' Wife 
i an entire Eſtate, and no Moiety be- 
- tween them; ſo the Huſband alone no 
good Tenant' to the | Precipe; and the 
Eſtate Tail and Remainder depended on | 
the Eſtate of Huſband and Wite, as on | 
an | 


KI : 
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3 

1 
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an entire Eſtate, 5 R. 5. Owen 129, 
= 130. Moore 210. Aliter of a Joint E- 


¶ſtate conveyed to them before the Co- 
verture; for there one Moiety is barr d-. 
Moore 93. Coole Marquis of Wincbeſter's 
| Caſe. 1 . if Huſband be ſeized in 


the Right of his Wife for Life, Re- 
minder in Tail to A. Remainder over 
to B. Huſband by Bargain and Sale in- 
roll'd, or by Leaſe and Releaſe grants 
the Land to another, againſt whom a 
Praæcipe is brought, who vouches A. and 
a Common Recovery is had ; this bars 


i all the Remainder and Entail, for here 
was a good Tenant to the Præcipe. 


21 RolP's Abr. 394. So is Cupledick's Caſe. 
Auſband and Wife ſeized for Life, Re- 
mainder to the Heirs Male of the Body 

of the Huſband; Huſband diſcontinues, 
and a Præcipe is brought againſt the Diſ- 
continuee, who vouches the Huſband, 
who vouches the Common Vouchee, 


| 7 this is a good Recovery. 3 K. 6. a. 


__ k. an _— SF - 


T hough 
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Though a Tenant to the Præcipe be 


abſolutely necefſary in every Common 
Recovery, yet it it be by Diſſoiſin, it 
1 in many Caſes. As if Tenant 
in Tail be diſſeiſed, and a Præcipe is 
brought againſt the Piſſeiſor, and he 
vouches Tenant in Tail, who vouches 
over, this bars the Entail. So in Lin- 
coln College Caſe, a Man makes a 
Feoffment, to the Intent the Feoffee 
ſhould reconvey to him and his Wife, 
and the Heirs Male of his Body, which 
they do-accordingly, and he has Iſſue 
a Son, and dies, the Son in his Mother's 
Liſe-ti me, Tiers Ius Tenementi, which 
muſt be intended by Diſſeiſin, (bei 
on pleading, and to be taken —* 
ſtrongly againſt the Pleader) ſuffers a 
Common Recovery, and Wife Releaſes 
with Warranty, and notwithſt 
ir H. 7. cap. 20. held the Entail We: 
3 K. 58: 1 Laß. 326, 363. 6, 1 Mod. 
218. 2 . Abr. 397. 


Upon 
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ö 3 Upon what has been already ſaid, it 


is apparent there muſt be a Tenant to 
the Præcipe, either by Right or Wrong, 
4 and therefore in many Caſes it may 
ſeem wholly impracticable for thoſe 
; | 1 I who have the Remainder in Tail to ſuf- 
fer a Recovery: The moſt uſual Way 


. = is for him in Remainder to get the Te- 


5 nant for Life to ſurrender to him con- 
; asel, : and in this, though the Te- 


Icke Recovery will be good. But if a 
Common Recovery be to be ſuffer'd of 


er Lives of Part of the Manor, tho' 


Y from the Leſſees, that is only abun- 
© dans Cautela; and 1 take it not to be 
l and 1 think the Recovery 
bar though - the particular Tenants 
for Lives did not ſurrender ; for the 
KReverſion of the Lands leaſed fox Lives, 
remains ſtill Part of the Manor; and 


G - to 


nant for "Life keeps the Poſieſſion, yet 


ta Manor, wherein are many Leaſes 


© the Practice has been to get Surrenders - 


che Fine or Deed that made the Tenant 


41 


4 


nor to him, as well Reverſions as Poſſeſ- 
good, I ſhall endeavour: to prove two 


Thimgs. 


verſion, paſſed with the Manor. 


ſequently the Radar} of the Manor a | f 
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A Treatiſe of Common Recoveries. 
to the Præcipe, carried the entire Ma- M 
ſions; for 'the Manor bein g an entire 


Thing, the Freehold thereof was in the 4 
Ten eh to the Præcipe, to make this 


Firſt, That wer is Part of the JF 
Manor, whether in Poſſeſſion or Re- | t 


Secondly, That the Reverſions of the 
Tenants for Life are Part of the Ma- 
nor, and paſs'd by Grant of the Manor 
tothe Tenant of 54 Præcipe, and con- 


RDR 


good Recovery. 3 
As to the firſt Point, if we lock i into 
the antient Year-Books, which are moſt 
nice and exact in all Real Actions, 
we cannot find one Inſtance of a Præ- 
cipe of a Manor, and another of Lands 
leaſed. for Lives, that are Part of the 
Manor: But on the contrary, if a Man 
brou ight a Præcipe c of a Manor, and 1 in 
it 


_—_— e e 


C 
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A Treatiſe of Cominon Recoveries, 
it demanded any Lands, Part of the 
bi — he muſt either abridge his 
Plaint, or if the Tenant pleaded this 


s abated guia bis petitum, it being ſu- 

3 perfluous to demand the ſame Thing 
twice; and if Lands are mentioned 
e with 2 Manor, they ſhall be intended 


to be no Part of the Manor, becauſe 
all that is Part of the Manor is com- 


e prehended in a Præcipe of the Manor; 
- as 36 H. 6. 17. Sci fac to have att 
r cution of the Manor of Dale, and fix 


Acres of Land, it is no Plea to ſay the 


a ſix Acres are Parcel of the Manor, be- 
cauſe the contrary ſhall be intended. 
o 48 Ed. 3. 11 Pl. 2. Sci fac ona Fine 


Matter in Abatement, the Writ was 


43 


ſt of the Manor of B. and demands forty 


s, Acres of Land, and twenty as Parcel 


of the Manor, the Tenant pleads Mient 
Is Comprixe, and held no Plea, becauſe 
e every Part and Parcel of the Manor 
in paſs d by the Grant of the Manor by 
in the Fine, and therefore the proper Plea 
il . 2 | was 
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a Manor, Entry into a Part, abates the | J 


2 Roll. 
Abr. Tit. 
Grant, 58. 


A Treati iſe of a Recoveries. 


was Wient parcel, which ſhews that if 
the Land be Parcel of the Manor, whe. | 9 


ther in Poſſeſſion or Reverſion, it paſſes es | . 


by Grant of the Manor, which is an 


entire Thing, 34 H. 6. 1, 2. Præcipe of [ 1 


Mint; iter of Acres ſaveredsr 


As to the ſecond Point, it ** be 3 


Lak efled that the e of the Te-. ] 


nements in Leaſe was in the Owner of 
the Manor, otherwiſe he could not have 
the Rents and Services; ſo that it maſt 
be either a Reverſion in Groſs divided 


from the Manor, or elſe Part of the 


Manor. That it ſhould be a Reverſion 


in Groſs, divided from the Manor, has 


no Colour of Reaſon; for when a Man 
is ſeized of a Manor * Demeſnes in 
Poſſeſſion, and makes a Leaſe for Lit, 
and parts with the Poſſeſſion of what 
he ſo leaſes in Lieu of the Poſſeſſion, 


be has the Reverſion and Services, which | 


are annex d to the Manor and Part of 
ir and the Reverſion and Services na- 


© ab m— 


( 


: 


N 
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yy follow the Right and Nature of 
the Land. As if a Biſhop hath a Ma- 
nor, and a Tenancy hs he has 
4 the Tenancy Jure Ecclefie ; for the Te- 
nancy came in Lieu of the Services, 
and the Services being Part of the Ma- 
nor, the eſcheated Tenancy became 
N Part of it, and is in corporated to it. 
And our Caſe is ſtronger; for if a Te- 
nancy eſcheated, which has Time im- 
memorial been held of the Manor, is 
incorporated to the Manor, and be- 
comes Part of it when it falls, 2 fortiori 
the Reverſion, which was never divided 
from the Manor, and was always Part 
of it, paſſes by Grant or Recovery of 
the Manor. And in our Caſe there 
was only a Temporary Intereſt granted 
for Life, and therefore the Reverſion 
remains in the Grantor, as what he ne- 
ver parted with, and the Services attend 
the Reverſion; and as the Poſſeſſion was 
Part of the Manor, ſo are the Rever- 
ſion and Services which follow the Ma- 
150 | nor 


ry 


excepting an Acre, for there the Acre 4 
is divided from the Manor. 6 R. 55, 


Manor, and paſſes with it, 5 R. 11. . 


4 


A Treatiſe of "Common Recoveries. | 
nor as a Recompence for and in Lieu 
of the Poſſeſſion granted to Tenant for 
Life. Litt. ſect. 590. And this is not 


3 


like the Caſe of the Grant of a Manor, 


66. But even in that Caſe, as to him 
that has a Right to demand the Manor, 
it remains Parcel, Finch 18. | So if one 8 
leaſe a Manor for Life, except the Ad- { 
vowſon, thereby the Advowſon becomes 
Diſapendant, becauſe the Exception ſe- 
vers it from the Manor: But if one 
grant an Advowſon Appendant for 


Life, the Reverſion is ſtill Part of the 


which ſhews the Difference between an 
Exception which ſevers the Thing ex- 
cepted from the Manor, and a — } 
for Life; for by the Leaſe nothing an 4 
ſed but what the Leſſor intended, and 
what is not leaſed remains in the Leſſor 
in another Degree, 38 H. 6. 38. a. If | 
one leaſe an-Acre Parcel of a Manor if 

or 
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[ the Reverſion paſſes, becauſe the Acre 


% 
x 
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Y chat is only for Life; ſo what was not 
e remains in the Gran tor; and 
thou gh the proper Term of Law for 


1 


4 Senſe is no more, than that I am ftill 


ſeized of what is not granted, that is 
of the Land, Parcel of the Manor in 
another Degree than when in Poſſeſ⸗ 


2 
wee 


e ; fon. If I am ſeized of a Manor, and 


ram difleized of an Acre Parcel of the 


n Entry it becomes Parcel again. M. 7. 
F H. 7. 8 Pl. 10. ſo an actual Severance 
is no Severance in Right, much more 


to Authorities in Point, the Books are 
full of them, where it is unanimouſly 
c| held, that if a Man ſeized of a Ma- 
r nor leaſes I Part of it for Life, the Re- 


r verſion 


4 for Life, and after grant the Manor, 


vas always Part of the Manor, and no 
more paſſes than what was granted, and 


I this is a Reverſion, yet the natural plain 
2 3 - . : Fe 4 
9 bes it is not ſevered in Right, tho 
.it is ſevered in Poſſeſſion; for by my 


4 1 where there is no Severance at all. As 


47 


48 
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verſion {till remains Part of the Manor, | 3 
Lit. Sect. 590.1 Inſt. 324, 325. where 1 
a Diverſity is taken that a Reverſion of | U 
Part may be Parcel of a Manor in Poſ- # 
* ſeſſion, but a Part in Poſſeſſion cannot J 

be Parcel of a Reverſion. 2 Leon. 222. 

Cro. El. 5 22. 5 R. 12. II R. 50. Cro. Ca. 
306, Gs: Winch 4.6. Litt. Sect. 149, 
227,557, 591. 11nft, 104, 151,323-4. 4 

324. a. 6. And of this Opinion were 
Sir Edward Vorthey, Attorney General, 
Mr. Serjeant Lutwich, Mr. Serjeant 3 4 
derick, Mr. Richard Webb,and Mr. Pow- 
ley, in a Caſe of great Concern left to 
4 determined by Opinion of Coun- 
ſel, between the Earl of Pembroke and 
the Lord Windſor, touching ſome Leaſes i 
for Lives, which not being ſurrender'd, 
were ſuppoſed not to be barr'd by a 
Recovery ſuffer'd by the Earl of Pen- 
broke, which being now queſtion'd by 
12 Windſor, who married the 
only Daughter and Heir of the late 
Lid — the Caſe being fully 


weighed 3 
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a | hy and debated by Counsel of both 


Sides, i it was agreed that the Reverſion 
<0 of thoſe Tenements in Leaſe for Life 


[ras d, and the Entails therein were 
— TE 'd, by the Recovery ſuffer'd 


| I the Earlof 3 in which Caſe 


: 181 Edward Mortbey ſtarted a Difficulty 
that the Tenant to the Præcipe 3 — g 
made by Fine, the Reverſion could not 
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& paſs without Attornment; but as to 
that it is plain the Reverſion paſs d by 


the Fine without Attornment, 1 22 


319, 320. and the Fine being to an 


| Uſe, there needs no Attorament: ſo if 
it had been by Bargain and Sale A d, 


or Leaſe — Releaſe; for the Eſtate 


veſts by Operation of the Statute of 
Les, ot Lb is by Act in Law, ſo no 
Attornment neceſſary, 1 It. zog. 
Moore 32, 68. Hob. 165. WF 101. 


6 R. 68. 1 Jones 244. And the Ob- 


Tn was gi ta and Lord ind/or 
had the Lands in Dis pute; and the ſame 


49 


Point harh ſince been agreed and deter- 


12 5 mined 


4 5 a 


alv6d i in the Earl of Derby's Fail | T2 
vide the A ppendix. 1 


1s intended to be ſuffered, is not Par © 


he makes a Tenant to the Pracipe; 1 
if the Surrender be after the Conve 
ance, that makes the Tenant to th 4 | 
Precipe, then to the Tenant to the Pro 
cipe; and by miſtaking this, ſeverilf 


Example, If after the Leaſe and Ref 


Reverſion for the Su rrender to ons t 
| apon. N 


of a Manor, that muſt be ſurrendret 
to make a good Tenant to the Præcipt, 
yet no Term for Years hinders him that 


A Treats iſe of” Common Recoveries. q 


If the Land of which the! Recover | 


of a Manor, and is in Leaſe for Life 


then it muſt be ſurrendred to him cha 2 


has the Reverfion or Remainder, befonl be 


Recoveries have been ſet aſide: As fo 


leaſe executed to make the Tenant ti 
the Precipe, the Tenant ſurrenders ti 
the Releaſor, this is void, for he has n 


Though, as has been hifore obſery' fd ot 
where there is a Leaſe for Life, no Pari 


has the Freehold from ſuffering a Com- 
mon 


LN ＋ 71 2 
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4 Mon Recover y, becauſe the Law has 
9 bctle Regard to Terms for Years, which 
7) 4 re only Chattels. And by the Statute - 
ar f Clouceſß. cap. Er. Leſſee for Years in 


London, may falſify a Common Reco- 
hal Nery, whereby the Judgment is not to 
$e ſaid, but the Execution ſuſpended 
Wuring the Term, and this is done by 
1 rit Pe Inguirendo ſuper Statut Glouc, 
thiſWnd tried in the Huſtings, and extends 


other Towns that have ſuch Courts; | 


N Yui the Statute extends not to any Caſe. 
Put where the Leaſe is by Deed, nor 
WW Tenant by Statute Elegir, Sc. But 


| how the Stat. 21 H. 8. cap. 15. extends 


' b F all Leaſes out of London, and by 


hat Statute the Leſſee ſhall be receiv'd 
0 bo falkfy the Recovery before Judgment, 


5 Ind it ſhall ſuſpend the Execution; but 


d When he muſt not only aver the Callie: 


ion, but plead ſome | Sa to the, Plain- 
Tiff's Title; and this Statute extends, 
o all thoſe * where the Vouchee or 


H 1 


Tenant lets Judgment go by Default. 
A 


5 8 E'% 


1 
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doubted' if this be a good Recovery; 


the Uſe reſults to the Conuſor, and 4 | 


the Recovery is good; for at Common 
Law a Fine was Tranſackio Judicialit, a alt 1 


till the Statutes of Perners of Profits 


A Tear iſe of Common Recoveries. 1 
A Fine was levied in order to make +: 
a Tenant to the Przcipe, and a Writ of 
Entry brought againſt the Conuſee, 3 
who vouches, and Recovery had, and x 


for the Fine having no Uſe declared. 1 
ſo here is no good Tenant to the Pre} 4 
cipe. Tho' this Caſe has not received} F | 
a formal Deciſion, as I remember, andſif 
Sir Edward Worthey and Mr. Foley were 
ſtrongly of Opinion the Recovery wa 
void, yet it ſeems, with Submiſtion 3 1 


final Judicial Agreement on Record 
And though a learned Judge has ob- 
ſerved it is not a Feoffment of Record 
yet it has the Force and Effect of 2 = 


—> ew ob om wk AY Len GA YVH ado fd LL fed Ooaam td 0 


Feoffment. Now at Common Law, i if 'F 
a Fine was levied without Conſidera 
tion, as in a Fine, there needs none, 
the Sandee was Tenant to all Writs | 


and 


| A. Treatiſe of Common "Recoveries, 
and Uſes; and by: the Statute: of Uſes, 


yet the Intent of the Parties always 
guided the Uſe, and there could be no 
reſulting Uſe againſt the Parties expreſs 


it, ſo not contrary to their Intent, 
a which i is the Guide of Uſes, 1 R. 100. a. 


ſhewn on Record, by the Writ of En- 
try brought againſt the Conuſee, and 


d. the Fine, Recovery and Deed, are all 
but one Affurance to cut off the En- 
dF tail. 2 R. 72. 6. 2 Lev. 54. Cro. Car. 
321. Hardreſs 402. kak od Reaſon 
il of the contrary Opinion ſeems to be; 


that theſe Gentlemen took the Statute 


has 


though the Uſe reſulted back to — 


Conuſor, where no Uſe was declared, 


Intention, ſo that whenever the Uſe 
reſults, it is becauſe the Parties intended 


6 K. 64.6. Now in this Caſe the 1 
Intent by the Parties here was to make 
a Tenant to-the Precipe, and that is 


of Frauds to extend to Uſes, which it 
does not, but only to Truits ; for if a 


Man buys Land and pays for it, and 
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has no Conveyance, but a Fine with- 
out any Declaration of the Uſe of it, 
it is certainly good. 3 

Since the foregoing Part, and indeed 7 
all this Book was wrote, the following 
Caſe has been reſolved: A. Tenant in 


Tail, levied a Fine, and after ſuffered it 
a Recovery, wherein the Conuſee was 


Tenant, who vouched the ſaid A. and 


there was no Deed to declare the Uſes. 
It was objected, the Uſe of the Fine 
reſulted to the Conuſor, and thou gh 
the Intent of the Fine was to make a 


Tenant to the Præcipe, yet no Uſe or 


Truſt can be averr'd ſince the Statute of x | 
Frauds. But Lord Chief Juſtice Holt, 
and the Court of Queen's Bench, held 


the contrary ; for at Common Law the Wet 


Uſe was always intended to be tothe Co- 
nuſee, and was never averr'd in Plead. 
ing, unleſs it were to the Uſe of a 
Stranger, and then it muſt be averr d, and 
held, the Party was in by the Fine, 
and a good Tenant to the Pracipe, and 
that 
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that the Statute of Frauds extends not 
to Uſes that ariſe by Operation of 
Law, but to ſuch” Uſes as are to third 


Perſons, which are Truſts, and ſince the 


2 Statute, neither Conuſor nor Conuſee 
can by Parol aver the Uſe to a third 
= Perſon, 8 Ann. B. R. Lord Angleſeaagainſt 
Lord Altbam. Vide Latch. 257. This 
Caaſe is reported in 2 Salk. 676. but he 
bas miſtaken the Year, for it was not 
8 J. z. but 8 Annu. and alſo in a Book 
intitled Reports of Caſes in Equity, f. 16. 
I find in ſeveral of the Law Books 
it is ſaid, that in ſome Caſes a Recove- 
ry may be good without a Tenant to 

the Precipe by Eſtoppel; but this I take 
to be, where he who ſuffers the Reco- 
very is Tenant in Fee; for Eſtoppels 
bind not the Iſſue in Tail, becauſe he 
Cclaims Paramount per formam Dont; 


and fo is the Caſe of Bull and Wyatt, 


1 Cro. 388. One Riginald and his Wife 


ſeiz'd in Fee, Jure uxoris, by Inden- 
ture let the Land Habend a die datus, 
1 5 for 


15 


2 


ier à Letter of Attorney to loc: 5 . 
deiſin: The Attorney made Livery the | 1 ö 1 


N Wikc dies: The Heir before Entry ſuf. 9 

fers a Common Recovery, a0 U the 
Court held the Leaſe void, and Livery 0 
the fame Day it bears Date void, and 7 | 
urged that — 4 Leſſee entring, and pay- 


yy Treatiſe of - (mma nts: — | 
r Life of the Leſſee, rendering Rent, N 


ſame Day, ſecundam for mam Chartæ: LU t 
Leſſee enters and pays the Rent: The 


ing . Rent, he is Tenant at Will, and 
not a Diſſeiſor ; but admitting it a Dis 


ſeiſin, and there was no Tenant to the ri 


under him eſto PPRg. 


Way by Bargain and Sale ſeems good be 
fore Enrollment, if the Deed be enrolled 
within ſix Months. by relation; for in L in 


Precipe, yet held he and all claiming J Pl 
te 


To make a g Tenant t to the Pro [ Z 


cipe, in Order 5 ſuffer a Common Re. b) 
covery, it may be done either by Fine, I. 
Feoffment, Leaſe and Releaſe, or Bar. 4 


2 * 

Es 5 —* 4 

2 Ig L 
20 


gain and. Sale enroll? d ʒ and this ate n N 


=. 


a 8 Gals, if a Man bargain "f D. 
FE. ol | 


1 I | 
; M 
1 J | 
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3 * 


t, ſell Land by Deed, and he before Enrol- 


er ment bargain and ſell again, and the 
firſt Deed is inrolled within ſix Months, 


2 150. Dyer 21 9. Moore 41. yet 
1 In Pradtice, I have known ſome very 
a ble Counſel refuſe to let the Recovery 


1 Pale, that makes the Tenant to the Præ- 
he. pipe, is inrolled, which is certainly the 


ol Wafcit Way, though good, if inroll'd af- 


3 ter. 2 Int. 67 


it, though nothing is more common 
in 


ol 


* cute 


| the Bargain and Sale is good, which 
F 1ews the Freehold was in the firſt Bar- 
gainee, otherwiſe] could not transfer it. 
; . I) 6775 Moy 106. * Cro. 535 409. 


> ſuffered till the Deed of Bargain and 


lf the 5, abt to the FER be made 
e. by Feoffment, Care muſt be taken that 
Livery be duly made before the Reco- 
3 very; ; if it be by Leaſe and Releaſe, it 
muſt be duly executed before the Re- 
rcovery, and not helped by antedating, 


among Attorneys than to bring the 
md Deeds to 7/7, Rs and often exe - 


37 


58 
5 cute them alter the Recovery taken 


the 28th at the Common Pleas Bar, 


yet on good Naber it was held Erro- 1 


5 void; for Knee a Recovery was fut- NF 
e 


be otherwiſe preſum d but that the Te- 
nant o 5 appear d to the Writ, WM 
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at Par. | "oy 
">. "Writ of Entry was returnable 4 F 
Quinden Martini, 26 MWov. being 
a Monday, the Term ended the 77 edneſ- 
day ing ; the Leaſe and Releaſe 
were dated the 26th and 2 7th of Nov. 5 
and the Recovery taken on . edneſday A 


and ill, for it appear'd on the Face of 


the Recovery, that there was no Te- 


nant to the Pracipe, for the Writ: of 
Entry was returned before the Releaſe 
bore date; and though the Prothono- 
taries, and ſome able Men held it good, 


| Upon Cobfidetatieg off the Caſe a 
bove -mention 'd, the Recovery 1 is certain- i - 


er d of that Term, on the 26th off 
Nov. Big. Quinden "Martinis, it cannot 


and ; 
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| and, judgment was then given, and 
the Releaſe bearing Date the 27th of 
F7 ou, it plainly. appears there was no 


1 Ho to the Præcipe, 8 Judg- 


ment was given Qzinden' Martini; and 


though = Recovery. was taken 4 Bar 
14 * 28th, and ſo noted by the Ser- 
jeants, yet the Judges stake no N otice 
of that, and of nothing but what ap- 


pears on the Record. 
Mate, By the Circuitiers it is s ſaid, that 


all Deeds to make a Tenant to the Pre- 
8 cipe, ought tobe dated before the Term, 
"& becauſe the Term is one Day in Law, 
and all that is done in the Term relates 


to the firſt Day, and a Deed after cannot 
be given in Evidence; but that 115 be 


7 ealily. cur'd, by raking an Exempli ca- 
tion of the Writ of Entry. 


If Tenant for Vears be made Te- 
gnant to the Præcipe, it does not extin- 
E guiſh his Term. x Med. 107. 5 

If a Recovery be of long ſtanding, 


t the Jud ges, who do all they can to ſup- 
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good Tenant to 
ſuch a Recovery 


port them, 
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nay Commo 
but thoſe diſabled 


Diſab 


L E Perſons may ſuffer 


4 


to 
ſee 


| s, and to 
will be neceſſary 


E 8 


ie 


1 * 


lity ariſeth ei- 


Common or Statute Law. 


I 


* 


18 
it 


les, 


* 


open this Matter, 


Recover 
By Common Law Infants are diſabled 


to ſuffer Common Recover 


by Law, and th 
ther from the 
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4 \ ſee what Privilege the: Law allows In- 
it fants in Adverſary Writs. 

5 = It is natural that thoſe, Who by Rick- 

0 ; ſon of the Infirmity of their Age, have 
ö 


. Affairs, ſhould be under a legal Diſa- 
bility of prejudicing themſelves; but 


as Nature has not fix d an Age or Time 
certain when young People come to the 


Firmneſs of Reaſon, ſome attaining it 


publick Tranquility, the Common Law 
adjudges all Perſons Infants till they are 


they are ſuppoſed not to have a Firm- 


ble to manage their Affairs. 
Tbe learning when and in what 

Caſes an Infant ſhall have his Age, and 
vwhen not, is of great Extent, and 
not intended to be handled tie © but 
| hy'# to ſhew ſome few Rules tor = 
better underſtanding the Matters 

L wk 


I nct the full Uſe of Reaſon, ' and want 
f BF Experience in the Management of their 


7 ſooner than others, therefore for the 


1 Twenty-one Years old, becauſe till then 


# neſs of Judgment or Diſcernment ane 


7 * 


ſhall not have Age, Hob. 239. 1 And. 21 
6 Co. Rep. 4. It is doubted whether a 
Infant ſhall have his Age in a Gli | 
My Lord Cole, 2 Int. 401. 8 K. +l 


2 have his Age, but 7. 25 Edw. 3.9.1 iſh 


when by Intendment of Law he haf 


2 
ERS : 
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hand; and therefore the Common Law 4 


allows Age to an infant in by Descent x 


but not by Purchaſe; the Reaſon is, 7 | 
when be comes to the Land by Deſeen, 'þ 
he i is in by Act of Law; but a Pur- 2 


chaſe is his own Act: So 95 dae 


1 


ſcems to be of Din that he {hal 


againſt it; but it ſeems my Lord Cole 
Opinion is Law, for this is a Statue 
highly Penal, and, therefore by Equity 
extends not to Infants ; for as in a C 
ſavit, the Defendant, by tendering the 
Arrears, and giving Security, may freſ 
himſelf; fo the Law would be unresa] 
ſonable to oblige an Infant to a Tender [ 


not Reaſon to know what to tender. 
In Attaint, Diſceit or Error, the Pa] 

75 demurs, not for Non-age, but if 

word . Error, 
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being an Infant, and in by Deſcent, 
had his Age. Jen. Cent. 97. 2 Cro. 39. 
=: M. 19 H. 6. 25. Moore 847. 1 Rol. 
4 Abr. 251. 1 Rol. Rep. Tex 

In Dower Age is not orantable, nor 


Formedon in Deſcender it is, 6 R. 3. 


Purpoſes the Common Law privileges 


Jan Infant, if he; appears by Attorney it 
is Error, for two Reaſons ; firſt, be- 
Fcaule he is preſumed not to Hive Dil- 


not put it in his Power to hurt himſelf. 


JSecondly, if he be deceiv'd he has Nobody 


roneous. 


Error, to reverſe a Fine, the Tenant 


i in Formedon in Remainder, but in 
Thus to ſeveral Ends and to ſeveral 


9 Infants from Suits during their Infancy, 
and in other Caſes not, all grounded 
Jon ſolid Reaſon ; but in all Suits againſt 


cretion to make one, and the Law will 


| againſt whom he has Remedy ; - and for 
theſe Reaſons, if in a Common Reco- 
very an Infant is Tenant or Vouchee, 

and appears and pleads, or vouches ei- 
cher 1 in 1 Perſon or by Attorney, it is er- 


$4 
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roneous. Stiles 246. 2 Roll's Abr. 396. F 


Cro. Eliz. 158, 172. 1 Jones 3 18. 


It was long dubious whether a Com- 
mon 1 ſuffer d by an Infant, by | 
Y; in Mary Por- 

tington 'sCaſe,Co.x0. Rep. 42 · the better 
Opinion ſeems to be that ſuch Recove- 
ries are erroneous; but that Point is | 
now ſettled, and it. has been the com- 
mon Practice to do it by Privy Seal on | 
wel ghty Reaſons, which has ſome Re- 


Guardian was 5 an 


ſemblance with the Civil Law, where 
the imperial Authority ſupplies the De- 


fect of legal Age. Upon producing 


this Privy Seal to the Court of Com- 


mon Pleas, they admit a Perſon of | 
| known Ability and Integrity to be Guar: | 


dian, and on ſhewing the Reaſons. for 


ſuffering a Common Recovery, and 


proving that it is for the Infant's Ad- 


vantage, it is done in open Court. 


And in this Caſe the Jud ges have uſed 
to examine very ſtrictly into the preſent 


Lata, e take the Conſent of 
1 _ thoſe 
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XZ tho in Remainder) and into the Ends 
and Purpoſes of ſuch Recovery, and to 
be attended with the Writings and Par- 
ties in Court or at their Chambers, be- 
fore they admit a Guardian, and ſuffer 
the Recovery to be paſſed in Court. 
But then if the Recovery be to be with 
double Voucher, the Queſtion will be, 
by what Conveyance the Tenant to the 
| Pracipe muſt be made, fince all Deeds 
made by an Infant, except a Feoffment, 
are void, and therefore it muſt be done 
by Fine or Feoffment; and this Admit- 
tance by Guardian, and the Reaſon of 
it, is grounded on M. 9 Edw. 4. Pl. 10. 
VWrit of Right againſt an Infant who 
appeared by Guardians, and vouches 
and loſes, and Judgment given againſt 
him, and there ſaid; if a Guardian mil. 
behave himſelf, the Infant has an Acti- 

on againſt him, and the Court will 
admit of no Guardian, but ſuch a one 

as is ſufficient and able to anſwer the 

l wh re e 
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Ingnfant any Loſs or ee occaſioned f 
by him. ate [7 F: 
But now there are frequ ent Parlia 1 
ments where Bills are often paſſed to 
enable Infants to make Settlements; 
this Method of Infants ſuffering Kess | 
veries by Privy Seal is ſeldom practiſed. 
The next legal Diſability is Cover- 
ture, but the Law does not favour Co- 
verture ſo much as Infancy ; and 
therefore a Recovery by Huſband and 
Wife is good. Antiently as appears by 
Mary Portington's Caſe : On all Reco-f 
veries there was a Writ to examine 
Feme Coverts; and the firſt Mention 4 
of ſuch Examination is 43 Ed. z. 18. 
but now it is wholly diſuſed in Com- 
mon Recoveries, thou gh it ſtill remains c 
in Fines. He DU 1 
A Common er ſuffer d by 
Huſband and Wife bars the Wife of her | 
Dower, though ſhe has no e ION 

2 R. 74, 78. Plowd. I have 
ecard * learned Men a this, 
Fas becauſe 
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| ö becauſe the Woman has then no Eſtate 


may be ſaid againſt a Fine, and the 


f Common Recovery eſtops her as Party, 
| 


was dowable. 


q JHuſband, Remainder toa Stranger, and 
Sthe Huſband diſcontinues by Fine or 


Bale inroll'd, and a Writ of Entry is 
Prought againſt Conuſee, Feoffee, or 


alone, who vouches the Common Vou- 
chee; this Common Recovery is good, 


mainders, but not the Wife's Eſtate. 


e. 
ze dies, Remainder over to a Stranger, and 
8, he Huſband alone diſcontinues, and a 
ſe K 2 5 Reco- 


* 


a 4, 
J. 
1 


in Eſſe; but with Submiſſion, the ſame 


and the Recovery diſaffirms her Huſ- 
> Eband's Title to the Lands of which ſhe 


If Lands are given _ Huſbind and 
Wife, and the Heirs of the Body of the 


N eoffment, or grants the Land by Leaſe 
and Releaſe, or Deed of Bargain and 


ZJrantee, and he vouches the Huſband 
and bars the Eftate Tail and all Re- 


i But if 3 are given to Huſband and 
Wife, and the Heirs of their two Bo- 


1 


67 ; 
4 5 
i; 


| Recovery is ſuffer d, this is no Bar o 


Common Vouchee, this is no Bar to 


Tenant to the Precipe, and Huſband 


barred, becauſe the Wife having a 


to a Joint Eſtate, as has been obſer- 
ved before. And in the third Caſe the ‚ 
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the Entail or Remainders; ſo if Lands 
are given to Huſband and Wiſe and the 1| 7 
Heirs of the Body of the Huſband, and 1 
the Writ of Entry is brought againſt the 
Huſband alone, and he vouches the 


Ys PIs 


the Entail Or Remainders; . and the Rea- N 
ſon is in the firſt Caſe, "REN is a good 


comes in as Vouchee of all Eſtates he 
ever had. But in the ſecond Cale the ; 
Eſtate Tail and Remainders are not 


Joint Eſtate of Inheritance with her 1 
Huſband, the Recom pence muſt follow 1 
the Eſtate, and a Recompence which“ 


goes to. a Sole Eftate cannot extend 


Wife has a Joint Eftate for her Life, | 
and the Huſband ſeiz d jointly with hier 
and there being no Moietys between | 
d and Wife, and each having | 
e the 


med hf „ an ff... An begs OA An 
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o the entire Eſtate, the Remainder de- 
pends on the particular Eftate they both 


when the Huſband alone takes the Te- 
e nancy on himſelf, though it is good by 
e Eſtoppel, yet not according to the In- 


3- he is vouched and enters into Warranty, 

d he ſhall be intended Donor of that par- 

dF ticular Eſtate which the Tenant had 

ie |} when he vouched,. and of no other 
Eſtate; and this is a ſole Eſtate only 

by Eſtoppel, and not a Joint Eſtate bug 
Entireties with. his Wite ; and as the 

| Vouchee comes in, ſo the Re e 


goes, which is only to the ſole Eſtate 


mainder, for that does not depend on 
a Sole, but Joint Eſtate; ſo that by 
Reaſon of the Recompence the Remain- 
der is not barr d, it is at large, not- 
withſtanding the Eſtoppel, which goes 
not in Privity to him in Remainder, 
being a Stranger to the Tenant ;. and 
The | _ .. aw 


K a aw 2 „% 28 Xx 
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1 jointly: have, without Diviſion ; and 


tereſt he has in the Land, and when 


of the Huſband, and not to the Re- 
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26. Dal. 37. 


If Lands are given to Husband arid 9 


Wife, and the Heirs of their two Bo- 


dies begotten, and a Writ of Entry 1s 3 
brought againſt the Tenant of the Præ- 
cipe made by them, and they come as 
Vouchees, and vouch the Common Vou- |! 


chee, this is a good Common Recovery. 


So where Land are given to Baron and 
Feme, and the Heirs of the Body of the 
Wife, or to the Wife, and the Heirs of 
her Body, and a Writ of Entry is 
brought againſt both, and they vouch the 
Common eee, ; fo if a Man has 
Land wherein his Wife has a Jointure 
or Dow er, a Recovery bars her. Plowd. | 


SEG „ 
2 makes a F „ to the 
Uſe of himſelf for Life, Remainder to 


tis Wi in Tail, Remainder to both 
rats their 


chere is no Occaſion to falſify, becauſe # 
the Title is falſe. 5 Co. Rep. 5.3 R. 6. 
9 K. 140. 2 Rol. Abr. 395. Selen 320. 
4 Leon. 26. 1 And. 44. 162. Gould, 2 


3 


PPP 
#E% Qu, — Jn] + on A 


be  Y fa Ja, fd pow fag an 


OG 


© Fon 


A Treatiſe | of Common Recoveries. 


their Heirs, and a Pracipe as gainſt him 
and his Wife, and they — Com- 


mon Vouchee, this Common Recovery 


b not the Entail, becauſe he was not 


ſeiſed of the Eſtate Tail. M. 12 E. 4. 
Pl. 16. Dyer 25, 16. Owen 129. 17 


Husband and Wife be Tenants in Special 


Tail before Marriage, Remainder to 
Baron in Tail Male, Remainder to J. 5. 
in Fee, Baron alone makes a Deed of 
Bargain and Sale to make a Tenant to 


the Præcipe, who vouches the Husband, 


and he the Common Vouchee, and 
doubted if it barr'd for a Moiety, the 


8 Eſtate being made before the Coverture, 


ſo that there were Moieties biewins 
7 them; but in this Caſe Husband and 
Wife died without Iſſue Male, whereby 
the Special Tail limited to them was de- 


termined, and the Husband having a 
minder to his own Heirs Male, this 


7 Remainder was barr'd, and the Remain- 
der to J. S. 3 Lev. 105 from all which 


Caſes it 8 be obſerved, that the Huf- 


band, 


71 
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enfeoffs F. Williams of the Manor cf 
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band, whether ſeiſed jointly with he 
Wife, whether by Moieties or Entire. 
ties, or ſeiſed only in Right of his wik 
may create an Eſtate of Freehold dur. 
ing the Coverture, and thereby make 
a good Tenant to the Præcipe, without 
his Wife's joining; and this now is in 
conſtant Experience and Practice, and 
ſaves the Charge of a Fine. N 
As to . and Madmen, the Lau t 
has ſo high a Regard to Matters of Re. a 
cord, that a Fine levied, or a Recover It 
ſuffer'd by them is unavoidable ; and 
to prove this there is a notable Caſe, } 
Hugh Lewis, in Conſideration of 601. 


1 
1 
F 
0 
. 


D. and J. Villiams is bound to Hug 
Lewis in a Bond of 100. for | 
of 5ol. J. Williams deviſeth the Ma! a 
nor to William Wynne and his Heirs . 
and dies, William Nynne pays the 30 R 
to Hugh Lewis, who levies a Fine off to 
the ſaid Manor to William Wynne, and 18 
* Office found "29806 Lewis was an 

Ideot, 


I I A Treatif of Common Recoveries, 
E Idedt, a Matibitate, and held the Fine 


ry for, both Hugh and his Heirs are 
„ J chopped: to ſay he was an Ideot; and 


| the Court would rather judge the Of- 


e fice void, than bring this judicial Act 
ut in Queſtion; or the Judgment of the 
in pris that accepted the Fine, 2 Ard. 
I 

. Attainder is a legal Diſability ; and 
ww therefore if Tenant in Tail be attaint, 
o and 2 an n Office found, che Land granted 


i 


g Common Recovery, Ang therein vouches 
; Tenant in Tail, the Remainders are 
not barr d. 93 21 8. But Alien in 


wv [3 
ent! 
Ma] a &. cintilla Jin i. in the Tenant i In Tail, 
irs, ö after, An Attainder, that by a A Comition 
ol | [Rccovery; if There be A 

; offito the Precipe, her 40 1515 the Tue, 


and reer ns And 8 ; fer if the 
s anf s pardon the Party, and reſtore tlie 


cot, L. Land, 


i I Keb eb d. Contra Ar Ciendo, 5 Ke 25. 
3955 5 notwithſtanding the Opi- 
nin 'Godb. yet it ſeems there i is ſuch 


good Tenant 


51 


74 


Land, though the Attainderi is in Force, | 


Lan are given to an Alien in Tail, 
Remainder to C. in Fee, the Alien ſuf. 
fers a Common Recovery, and d after 


count againſt him, and t there mu 
Me againſt Hs which the Law 


4 Treas iſe of 6 amo Recoverits. 


oy LY l 


0 


he may bar — 2 Entail. 
77 is alſo another legal Dilability, 

nd if an Alien be Tenant in Tall, Wy 
15 good Eftate Tail, but not deſcen- | 


S; to his Ie, 9 „ 141 1.5 . Hut if ; 


an Office i is fou nd, this Recovery, bars | 

1 the 3 a good Fee ; for 
0 Office he was. ſeiſed, and chere was 
a good Tenant to the Precip 5 : <3 


I 


102. (3781 . 
Beſides thee Wat an d tea bit bil 


lities before-mentioned, Seen | 
Decency and Order hinder lon ö 


7 


ſuffer ering Recoveries, . and thereto 
King cannot ſuffer TA a wy 8 
very, | for if he aſfer a Comm mmo! 1 
cover he muſt be "Tenant © or 15 cher x 
and i 0 Caſes the Demand dane ol 
AN ſt be 


does 
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7.1 | does not ſuffer, fo cannot come in as 
„ Tenant by Receipt; but if the Party 
a N haye any l he muſt pray him 


in Aid, 1 Cro. 96, 97. 
Other Perſons d are thoſe that Perſons 


iſable 


l. for ſome particular Reaſons are ſo by by Statute, 


Act of Parliament, occaſioned by the 


er Abuſe of Common Recoveri ies: And 


firſt by the 11 H. 7. cap. 20. whereby 11 H. 7. 
it is enacted, That if any Woman 


which had or hereallet ſhould have any 


Eſtate in Dower for Life, or in Tail 


jointly with her Husband, or only to 
;- | herfelf, or to her Uſe, of any Manors, 


&c. ot the Purchaſe or Inheritance of 


k her Husband, or given to the Husband 
he | and Wife in Tail, or for Life, by any 
o- the Anceſtors of the Husband, or any 


other Perſon or Perſons ſciſed to the 
Uſe of the ſaid Husband, or of his 
Anceſtors, and have or ſhall hereafter, 


be being Sole, or with any after taken, 
iw. || Husband ſuffer a Recovery, &c. then 
es the Recovery to be void, and that then 


L 2 5 
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it ſhall be lawful to the Perſon or Per. | 


ſons, &c. to whom. the ſaid Manors, þ 
Sc. belong, after the deceaſe of the t 
faid Woman, to enter, &c. provided this t! 


Act extend not to any Recoveries had 


with the Heir next inheritable to the 


Woman, nor where he or they that ; 
next after the Death of the ſaid Wo- | 
man ſhould have the Eſtate of Inheri- 
tance in the ſaid Manors, Se. be al; 


ſenting or agreeing to the ſaid Recove- 


ries, where ſuch Aﬀent 1 1s & Record, 
or ęnroll d. 
This Act was made to 3 a very 


great Abuſe crept in i the frequent 
| Uſe of theſe Common 


ecoveries ; for 
being now become one of the Common 
Aſſurances of the Realm, and the com- 
mon Method uſed to bar Entails, Join- 


trefſcs who had been advanced by. their 


Husbands, and had Eftates Tail limited 


to them by their Husbands, or. their 


Anceſtors, and which Eſtates were de- 


ſigned for the Benefit of their Iſſue, 


frequent] x 


A Treatife of. Common Recaveries. 
1 frequently uſed theſe Common Reco- 


veries, among other Diſcontinuances 


this Statute mentions, and thereby gave 
6 I theſe Eſtates from. their Iflue and Huſ- 
band's Family. To remedy this A- 
If buſe this Act was made; and to prevent, 
- I not only every Bar, but every Diſcon- 
tinuance, and to preſerve the Entail for 
the Benefits of the Iſſue inheritable 
by Force of it; and therefore if A. 


— — a Feoffment in Fee to the Uſe 


of himſelf and his Wife, and the Heirs 
of their 13 5 lawfully begotten, A. 
has Iſſue B. and dies, 5 Feme is diſ- 
ſeiſed, B. releaſes to the Diſfeiſor, and 
has fue C. Feme releaſes to the Diſſei- 


ſor, with Warranty, Diſſeiſor ſuffers a 


Recovery, and vouches Feme; B. dies, 
his Iſſue may enter. 3 R. 59. 


If Tenant in Fee marries, 5 has 
Iſſue a Son, the Wife dies, Ton takes 
a ſecond Wife, and ſettles his Eſtate on 


himſelf and Th Wife, and the Heirs of 
their two Bodies eb to be begot · 


ten, 
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ten, and has Iſſue another Son, and 7 


not to fave the Eftate only for him that | 
was Heir apparent, but for the Iſſue of 
that Entail and the Proviſo of the Act 


4 7 reat? fo of Common Ns 


dies, the Mother and her Son make |} 
Tenant to the Præcipe, againft whom a 
Writ of Entry i 18 brought, and he vou- 3 
ches the Mother, and ſhe her Son, wal co 
he the Common Vouchee; this a 0. f 
Common Recovery, and bars the Eſtate Þ 

Tail, and all Remainders and Rever-| 2 
fions ; for the Intent of the Act was 


extends to him next inheritable, and ri. 
that is in this Caſe, the iſſue i in Tail. 
3 R. 59. 1 Jones 31. Heb. 332. Mar 5 1 
Williams's Caſe which was this veryCaſe, | 3 
E 
wherever the Heir in Tail conveys or by 


aſſures the Land to another, and the : 

Wife releaſes or confirms with Warran- | 

ty to perfect the Aſſurance, it is not 

within this Act. 3 R. bo. 

it a Man makes a Feoffment in Fee 

to the Uſe of himſelf and his Wife } 
— 
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in Tail, Remainder to the, Husband in 
Fee, and dies, and leaves a Daughter, 


born Son. 3 R. 61. 


come purely from the Baron or ſome 


| | 
j 


Jof 1501. and the Marriage, to levy a 
1 "ine * the Hu sband and Da ughter, and 
the Heirs of the Body of = Daugh-, 
ter, if the Hus| 
r by. her, ſhe may by Common Recovery 
par this Entail; for it is out of the Act, 


"IF. 
BET $1 b 


5 his Wife enſeint with a Son, the Rever-· 
Fon deſcends to the Daughter, thou gh 
J the Mother and Daughter j Join in a Re- 
E covery, yet t this i is void as to the after · 


4 . To bring the Feme within the 3 
paſs of chi Act, the Proviſion muſt 


of his A neeſtors 3 and therefore if one 


| ſue. two Daughters, and on 7 Mars. 
Triage of one agrees, in Conſideration. 


and dies, leaving Iſſue 


| Ying a Provifion made by her Father, 
and the Conſideration — 150/. was 
not regarded. But if H es and. 


Yi 3 in this Caſe ll the Land, and 


en e purchaſe 
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purchaſe other Land with we Money, 
Aud fete it as aforefai , this is Within 
. the Statate, and ſhe cannot 50 Fr I 
mon Recovery bar we Ive, fer Uh 
Money Was WE Hy 5b: * AN ir a 
_ Purchaſe made by him 5 the Sta- 
Nut. Palm. 21, 32, 216, 217, Jon | 
1. 1 C. 6 7555 1 Car. 144. 
164.1 TI, #113 TO 2 Bll. 

| DT oF and in Fte, 
8 the Uſe of himfelf for 
Hike And after to his Wife in Tail, 88 | 
netaf Rtthafridet- eng in Fes; 
dun is witten cbe l hoy of the AR; | 


'Y 
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« 4 ing woe the Uſe” of Fiinfelf for Life, 

& c his Wife and the Heirs 'of 
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having Iſſue, ſuffer a Recovery; and 


l . cannot ſee how this can be Law, for 
ie the Husband and Wife joining, may 
a bar their Iſſue by a Recovery. 20 o. 475. 


1. Hier vy a Fine, and Conuſee grants and 


Tail, Remainder to the right Heirs of 
the Husband, they have Iſſue, and the 
Ir BY Husband dies, ſhe marries again and 


-- ſuffers a Common Recovery; this is 


: WH within the Letter, but out of the Mean- 
us | 

Jing of this Act, which extends not to 
any Caſe but where the Eſtate is by 
Li 


8 Eftate moved Coon the Wife. 


"1 Grandfather. Father and Son, and the 
0 Great Grandfather ſeized Jure Urxoris 
before the Statute of Uſes, ſettles the 
Eſtate to the Uſe of the Grandfather 
for Life, Remainder to his Wife for 

M Lite, 
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x Inſt. 365. 6. ſaid it is void; but 1 


A Man ſeiſed Jure Uxoris, they two 


4. renders the Land to them in Special 


Gift or Conveyance of the Husband or 


a 
—— 


— 


rene 
n Nn. 
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his Anceſtors; and here original ly the 
If there be Great Grandfather, 


82 


for the Land was the Great Grandfa- i 
ther's, and the Settlement equivalent to 


Life, Remainder to the Father and C. 
his intended Wife, and the Heirs of 
their two Bodies, Remainder to the Son 
in Tail; Great Grandfather dies, and 
then the Statute of Uſes is made, his 
Wife enters, Father dies, and C. his] 


ſuffers a Common Recovery, and held! 


Baron s Anceſtors. Bendloe 40. 


1 of the Wife's Lands, ſhe may enter 
alter his Death; for as the Stat. x x H. 7 
A: 12 5 the Diſcotiiitiance of the Wife 
ſo 32 H. 8. c. 28. makes the Husband'|i 
not prejudicial to the Wife, who ati 
Common Law was on a Diſcontinuance 
put to her Cui in Vita, but by this Sta- 


- Ba. ; | * . 
E wy * & es; % ® 
| — E 
" | ; * ; 8 


A Treatiſe of Common Recoveries. 


Wife, with an after-taken Husband, 
to be within the Meaning of this Act; 
an immediate Gift made to the Father 
and his Wife, and the Donors are the 


If the Baron alone ſuffers a ce | | 


Tate may enter. 2 22 68 "ck 
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The next Stat. that diſables particular * dran. 22 
bens from ſuffering Common Reco- 31; 
veries, is 33 H. 8. cap. 3 1. whereby a 
Common Recovery ſuffered by Tenant 
Wor Life, without the Conſent of him 
in Remainder or Reverſion, was made 
oid. This Statute is at large in Raſtal, 
| rinted in 1618. By this Act all Re- 
Woveries againſt Tenant for Life or by 
he Curteſy, &c. are void; but if af- 
ter this as anz for bale had made 
&. Leaſe for Years, and the Lefite had 
ade a Feoffment, and a Pracipe had 
f been brought againſt the Feoffee, and 
he had vouched Tenant for Life, this 
vas out of the Statute, becauſe Tenant 
for Life was not then ſeiſed for Life, 
| M had only a Right, and the Eſtates | 
In Remainder and Reverſion were turn'd 
Ito a Right; and at Common Law a 
Recovery againſt Tenant for Life with 
Voucher on a lawful Warranty, with 
a Recovery in Value, was a Bar to him 
lin Remainder or Reverſion, which this 
ein "0 * e Statute | 


84 ÞA Treatiſe of Common Recoveries. 
|. Statute remedied ; and the Reaſon was, 
becauſe the particular Eftate and Re. 1 
mainder were but one Eſtate and one] 
Warranty extended to both, and vil 
the Recompence in Value extended to; 
both Eſtates. 10 R. 44, 45. But thin 
Statute is re aled by the Stat. 14 Elia 
c. 8. which makes fuller Provifion for 
avoiding Recoveries ſuffer d by Tenant 

for Life, and ſuch others. 
The next Statute relating to Com 
Stat. 44 mon Recoveries is 34& 35. H. 8. c. 20, 
2 waereby 1 it is enacted, that if the King 
give any of his own Manors, Lands 
Ec. or cauſe or procure another in| 
Confideration of Money or other Lands} 
to give any Manors, &c. to any of hi 
Subject or Servants in Tail, in Recom 1 
pence of their Service, Remainder to 
the King in Fee-fimpleor Fee: tail, ſuch 
Eſtates Tail are not to be barr'd ; for 
thereby it is enacted, That no feignel 
Recovery hereafter to be had by Aſſent 
of Ts, againſt 1 07 Tenant or Te- 
| nants 
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nants in Tail, of any Lands, Tenements 
e. ¶ and Hereditaments, whereof the Rever- 


Recovery had, ſhall be in the King, ſhall 
bind or Codes the Heirs in Tail; but 
chat after the Death of every ſuch Te- 
208 nant in Tail, againſt whom ſuch Reco- 


may enter, hold nid enjoy the Lands, 
Ec. recovered according to the Form 


notwithſtanding. 


mon Law a Remainder veſted in the 
King was diveſted by Recovery and Diſ- 
continuance; and this very Act was 
made to prevent theſe Recoveries bind- 


the Gift was by the King or his Procure- 
ment. Before the Statute of Donis, 
S when the King created a conditional Fee, 


ty in the King ; and if. the Donee had 
Iſſue, and alicned, the * s Poſſibility 


ſion or Remainder at the Time of ſuch 


very ſhall be had, the Heirs in Tail 


of the Gift in Tail, the ſaid Recovery 


ing the Iſſue, but extends only where 


there was no Reverſion, but a Poſſibili. 


Was 


8 


It is vexata Queſtio, "WE far at Com- 
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was barr'd; as well as that of a com- 


mon Berl. but the Statute: of Donis 3 
- turned that Poſlibility i into a Reverſion, 
ſo that the Queſtion i is, if, at this Day, 
one make a Gift to A. in Tail, Remain- 
der to B. in Tail, Remainder. to the 
E ing in Fee; if in this Caſe A. ſuffers 
a Common Recovery, this bars A. and 
his Iſſue, and the Remainder to B. but 
not the King's Reverſion, for that can- 


not be diſcontinued or put to a right, 


or pluck d out of him by the Act of a 

third Perſon; and therefore the Diffe- 
rence ſeems to be, that by an Act in 
Law a Remainder or Reverſion may be | 


diveſted out of the King, but not by 


Act of the Party; as if there be Te- 
nant in Tail, Remainder to 4. in Fee, 
* 3 enant in T ail diſcontinues in Fee, | 
and takes. back an Eſtate to himſelf for 
Life, Remainder to the King in Fee, | 


Tenant i in Tail dies, the Iſſue is remit- 


ted, and the Remainder pulled out of 


the King, aud veſts in A. but the Act 
of 


„ . & = 


- 
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Jof the Party as. a Fine or Common 
Recovery, ſhall never diveſt any Eſtate, 
Remainder or Reverſion out the King; 

but if a Recovery be on good Title 

againſt Tenant in Tail, and the King 
W has the Remainder by defeaſible Title, 
there it ſhall diveſt the Remainder out 
Jof the King, and reſtore and remit the 


right Owners. Plowd. 48 355353. Dyer 


N 344. 2 R. 5 3. 8 R. 76, 1 Inſt. 354. 


6 Roll. Abr. P. it. Common Recovery). 
In the Reſolution of that - Caſe, Moore 


| 344- Sir 
the Court was of Opinion all was --. i 


barr'd till it came to the Crown; and © 8 


ſo is Brooke, Tit. Aſſurance, Pl. 6. and 


ſo is the common 1 that the 
9 Crown i is not barr d. 


If one make a Gift in 455 ail, and hb 


ö een deſcend to him; or if SY King's 


Anceſtor, not being King, make a-Gift 


| [in Tail, and the Reverſion deſcends to 


him, the Eſtate Tail may be barr'd. 


K. * mn 2 Man u makes a Gift in 


Tail, 
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| Tail, Remainder in Fee, he in Remain. 1 
der grants his Eitate ito. another for 
Life, tudes to the King in Fee, 
on Condition to be void on Payment 
3 of Money: A Recovery by Tenant inf 
Tail — 4 the King's Remainder and : 
Condition ; for the Grant was void 2 
2K. 52. Ney 132. Telv. 149. 1 Leon 8. 
But if Tenant in Tail of the Gift of thelf 1 of 
King, makes a Gift in Tail, the ſecond | Ar 
Donee is not within the Statute ; ; fo 
his Eſtate, as far as it could diſaffirms ; 
the Reverſion of the King, though it 
could not take it out of him, ang his 
Poſſeſſion, was injurious to the Eſtate Je 
given by the King. Jones 251. = 
If the King grant an Eftate Tail, re 
ſerving the Reverſion to himſelf, and t 
after grants the Reverſion to another a 
| Tenant in Tail may ſuffer a Commoi|| + 
Recovery, and ey bar the Rever-| 
ſion. 


N i 


If a Subject, by the King's pro 
fon or r Procurement, makes a Gift in 
Tail, 


2 
N F ; 
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„rail, and then grants the Reverſion to 
11 : King, for Life or Years only; in this 
the Eſtate Tail, 3 and 
Reverfions may be all bare d by: a Com- 
non Recovery, _ 
If there be Tenant in Tail, 8 
1 1 der or Reverſion in Fee to another, and 


Bargain and Sale enroll'd, bargain 
and ſell his Reverſion to the King; or 
: bf one covenant to ſtand ſeiſed to di- 
vers Uſes, Remainder to the King in 
Fee, if Tenant in Tail, in either of 
'\ IT ſe. Caſes ſuffer 8 A Common Reco- 
very, this bars theſe Reverſions. 
ia the Earl of Chefterfeld's Caſe, it 
4 Was held by all the Judges of En gland, 
chat if the King At net a Gift in 1 Tail 
having the Reverſion to hit ſelf, and 
: e give Leave to the Tenant in 
Tail to ſuffer a Common Recovery, and 


Recovery had, to re-convey it to him, 
the 


e in Remainder or Reverſion, by Deed - 


8g 


to that Intent the King grants the Re- 
1 yerfion to others on Truſt, after the 


becauſe the Reverſion was once ſerercili 
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the Tenant in Tail ſuffers a C ommonli 
Recovery, this bars the Entail and Re. 
verſion, and 1s not within this Statute 


1 


from the Crown, and the Privity d 
Eſtate gone; and the Statute mut bi x 
Intended to reſtrain Common Recoveſii 
ries, where the Reverſion is in the ſam 
Plight that it was at firſt, without N. 
Alteration. Hard. 409. | | 
In the great Caſe of the Earl of De 
by, the Queſtion, among others, wall 
If an Eſtate Tail created by King zl yz 

_ chard III. which after by a private Ac. 
of the Fourth of James I. was limitel ( 
otherwiſe to the Heirs Male of oy 
Family, Reverſion in the Crown, wil 
within this Statute ? And the Judgi 
were of Opinion, that notwithſtandinf 
this private Act of Parliament mad 
ſome Alteration, (viz.) the Tenants if 
Tail to be Tenants for Life, with Re 
mainders to their Sons in 1 ail Male 
rf yet - theſe Limitations being m_ 
; the 


by - mY 
"8 
2 


he 
1 


1 
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he Compaſs of the firſt Entail, as the 
King was Donor, the Iſſue could not 
te De barr'd by Fine or Common Reco- 
9 ery. | Raym. 33 8. 

hey, or other Conſideration by Way of 
Froviſion, procure a Subject to ſettle 


Wis Lands on one of his Servants in 


nf 


f Bar gain and Sale enrolled, with Re- 
3 Ws — to the King in Fee; and all this 
Þppears on Record, the Tenant in Tail 
Act ( had done or ſuffered by or againſt 
] ended where Tenant in Tail is Party 
' ſuffering that which ſhould work the 


i Tenant in Tail of the Gift of the 


| . And ſo if a collateral W 
* | 


If the King, in a) FR ae 3 


Trail, for Recompence of Service, ee 


cannot by a Common Recovery, bar his 


any ſuch Tenant in T ail) muſt be in- 
r Privy to the Act, be it by doing or 


Bar, and not by mere Permiſſion. As 


915 


| King, Reverſion to the King Expectant 7 85 
. Tis diſſeiſed, and Diſſeiſor levy a Fine, 
and five Years paſs, this bars the Eſtate 
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Stat. 1 4 


Eliz. cap. 


8. 
» 
2 
. 
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be made by the Anceſtors of the Do. 
nee, and the Ponee fuffer the W $3 
to deſcend without any Entry made in 
the Life of his Anceſtor; this bind 3 
becauſe he is not Party or Privy to am 
Act either done or ſuffered by or again 
him. 1 Ig. 373. Moore 467. Sid. 166 
eontra. 3 Cro. 195˙1 Cro. 1 3. 11 R. 780 
Yelv. 72, 73, 74. 8R. 77. 1 And. 4 
Fide in the Appendix a Botable Caſco 3 
this Stat. in hs Earl of Derby's Family : 
The next Statute Wees to Com- 
mon Recoveries is 14 E/iz. c. 8. where. 
by it is enacted, that all Recoveries had 
or proſecuted by Agreement of Parties 
or by Covin, againſt Tenant by the 
Curteſy, Fenants in Fai}, after Poffi- 
bility of Iſſue extinct, for Term off 
Life or Lives, or Eſtates determinable i 
on Life or Lives of any Lands, Tene- 1 
ments and Hereditaments, whereof 

1 particular Tenants are fo ſeifed, 

or againſt any other, with Voucher 

over of ſuch particular Tenants, or of il 

wh having Right or Title to any ſuch 


8 ol 


J. e jg p tao 5 © ww 


. buy 
0 


£4 Freatife of Comm non Recoveries, 


erſioners or them 1 in Re- 


= 

1 

A inſt the Rev 

* 

. . 

5 +2 

3 mainder, or agai eir Heirs 
3 


this Act ſhall not war Sow any Perfory 
that ſhall by good Title i any 


ben of any former Right or Title. Alf 
4 every fach Recov Cry had by the Con- 


ERNeverſion or Remainder, appearing of 
1 Record. in any of the King's Courts, 
I ſhall be good againſt hs Party 4 ſo affen- 
1 
1 Though the Stat, 32 H. 8. provided 


0 N fuffered by Tenant by the Curteſy, Te- 
FT nant Apres Poſſibility, Tenant in Dower 


ſee on Foot to evade that Act, all 
whieh were fully remedied by this Act, 
14 El. and therefore if any of theſe 
1 Fenants now ſuffer Common Recove- 
'| ries, either as immediate Tenants. or as 
Vouchees, 


| particular Bitates from. henceforth (as 
ceſſors) ſhall be clearly void; provided 
Lands, &s. without Fraud, by Nea- 


bent or Agreement of the Perſon in 


1 fufficiently againſt Common Recoveries 


or for Life, yet ſeveral Inventions were 


23 


* 


4 
2 
#4 
84 
i 
' 
£8 
#2 
. 
1 
4 
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Vouchees, without the Aſſent, and to 


the Prejudice of him in Reverkon or 

Remainder, ſuch Recoveries are void, 
and bar not the Reverſion or eee 1 
der, and are Forfeitures; ſo that if Te. r 
nant for Lite be made Tenant to the = 
Præcipe, or comes in as Tenant in Law 


by Voucher, the Recovery is void; but 
if he in Remainder agrees, then it b 
good. So if there be Tenant for Life, 
Remainder in Tail to A. Remainder to | 


B. with divers Remainders over, and a 


Præcipe is brought againſt Tenant for 
Life, who vouches A. and he the Com- 


mon Vouchee, this is a good Recovery, 


and bars all Entails, * or Re. 


mainders. 80 if one ſeiſed of Lands 
in Fee, and has Iſſue two Sons, A. and | 


B. by his firſt Wife, and a Daughter by 


his ſecond Wife, and deviſe his Land 


to his Wife for Life, Remainder to B. F 


in Tail, and dies; in this Caſe the Re- 


verſion deſcends to A. his eldeſt Son. 


If a Writ of Entry is brought againſt 
the 


A Treatiſe of Common Recoveries. 


the Wife, and ſhe vouches B. who vou- 


ches the Common Vouchee, this is a 


good Common Fee ach bars the 


J Rain ers and Reverſion, though the 


- 


Heir in Reverſion never "a If 


a Writ of Entry is brought againſt Te- 


nant for Life, and he makes Default 


after Default, and then the next in Re- 
mainder is received, or if he prays in 
Aid of them next-in Remainder or Re- 


verſion, and they vouch over, this is a 


good Recovery. And though the Stat. 


"Rr H. J. 32 H. 8. 35 H. 8. ſay the 
Recovery ſhall be void, that is, only to 


the Heir, Iſſue or Remainder-Man, as 


the Caſe happens, but it is good among 
15 the Parties. 


As to Ecclefiaſtical aa Spiritual Per- 


| forks.” as Archbiſhops, Biſhops, Dean 


and Chapters, Prebendaries, Parson, 


| ec. a Common Recovery by them is 


prohibited, as well as other Alienations, 


05 ſeveral Acts of Farliament. 
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Of her Tipo a e = * 
e A | 


Corda Ac © vin a ab 4; 
11 mon e may be ſuffer' din 
n 
: for lexying of a Fine lies; only it lie b 
l | not De Foſſato Sragnd: Piſcar” Carvcall 01 
meerræ foveriis H 10 Fiuelitate Ser. 4 Ife 
== vitiit faciemd de bovata terra Mariſc' je 0 

wu terre Gardin Cotag Croft vir. gat th 
terre Fodina Minera Mercat ; thiougf 
- Uſt has alter'd this in Gel Points er 
But a Common Recovery may be of al tl 
Honour, Hand, Barony, Caſtle, Meflu ni 
"age, Cartilage, bens boat. Land, Wo 1 
ver, County, Warren, Reddory, View we 1 
how ah wan 86 Waife, Eftray, Felon f M 
; ; Goods, [fd 


1. 


1 


7 


9 be of a Rent de Movo; and therefore 2 
= Wit one grants a Rent to B. in Tail, Re- vowſon in 


4A Treatiſe of Common Recoveries, 97 
cords Deodands, wk Heath, Moor, 


E Tithe, Sc. | 
It may be alſo of an Afbowha' This mat 


be under- 
A R. 74 fo de annua Pentione fue fon Wen 
vowion 
Ae berauſe Common Recoveries are appendant 


to a Ma- 


Common Aſſurances, 5 R. 40. Pop. 2 2. nor, but 


z Vent. 32. 2 Roll. Rep. 67. So it may fade 


ſee how it 


ABS Gr oſs, 
mainder to C. in Tail, by a Common fince the 


j Recovery, the Remainder to C. may be . Per. 
| bar d. Sid. 28 5. 2 Keb. 55. But if bold, and 
therefore 


n| 


ds, 


1 not nth the Rent a longer Continy- exp: by 


| Jone grants a Rent in Tail to B. B. ſuf- it oughe 


not io be 


ü Leers a Common Recovery to the Uſe of by Wrrof 
| 0. and his Heirs. B. dies without _ Po 4 


: ; 
Nemlarg'd, to rhe manifeſt Prejudice of yas been 
the 'Tertedent;! and the Nee) a 


Cotten Retovery the! Rent cannot be Advow- 


practiſed, 


few 
_ ance 


Who act 
without 


** mon Recovery a ep ted — — or 


Manor may paſs, 1 Lev. 28. 80 Lands vice 


within 


= he Grantor gave it. 2 Lute. Antorneyy 


1 
U 
2 
2 \ 
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within a Liberty; as if S. and C. be 


two adjacent Towns, and Tenant inf 


Tail of | Lands in both Towns wa 


Vuithin the Liberty of S. ſuffers a Com. 
mon Recovery of Lands in both Towns 1 
but the Record is only in the Town of L 
| * and Liberties thereof, yet held good 
| to pals the Lands in C. Sir Robert O. ; 
1 way 's'Caſe, 2 Vent. 32. 1 


"TD he Pariſh of 8 Vil af Rl 


10 a 20964; but the Vill not-co-extenſive with 
the Pariſh, J. S. was ſeiſed of Land 
in Tail in the Pariſh and out of theſ 


Vill, and by „we re 


HSale enroll'd., 


e wices levied: . en en che Fi ine . | 
and Recovery were only of Lan | 
FRibton; and argued: =" this would not 
extend to Lands in the Pariſh of Ri LU 
uon, becauſe Diviſion of Pariſhes is only} 
_ an Eceleſiaſtical Conſtitution, and that 
tb e Town and Valk Civil; and where a 


Ai 23 i 7 . | | Place 


79 and ſuffer a Common. * Recovery | | 


A Treat! iſe of Common Werden 


Pace i is named i in a Record, it is only 


in 4 Wntended of what is Civil; but held by 


The Court, that this being in the Caſe 
pf a Common Recovery, which is a 


oc 


n- « 
8 I 
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; 
1 ea e fur 
Pe of Lands in a Lieu Conus. 2 Mod. 


206. 1 Mod. 206. Hurt; 106. N 
Car. 270. 1 Jones 309. 


iſh Fovery of the whole, the Moiety or 
Third Part p 


I 
E 
0 
ce 


ommon Aſſurance, ſhall have a fa- 
ourable Conſtruction, and the Deed, 
Wine and Recovery are all one Afſu- 
Fance, and held 00d, _ that the 
ands paſſed, Hard. 225. Cro. Car. 


A Recovery may be of 1 in a 
Place known, though it be neither a 
ill or Hamblet, as well as a Fine may 


aſſes, and ſhall be to el 
1 Uſes as are declared of the Common 
Recoveries,” So if Lands are given to 
wo, and the Heirs of their Bodies, Re- 
mainders i in Tail, one ſuffers a Reco- 
165 O 2 very 


99 


; * 


g if a Man have a Moiety or third part 5 
N ff Lands, and ſuffer a Common Re- 


100 
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very. of the whele; in that Caſe, a 


well the Tenant as Vonchee; may by Me 
| It 


: very is had of a Moiety, this is a good 


pleading abate the Writ: But if the 
Writ is admitted good, the Moiety well Mt. 
paſſes to ſuch Uſes as are declared 551 
I 


—— Deed that leads the Uſes of theſf 


Common Wanne and the Jointun v 
is ſevered, 3 R. 3. So if one ſeiſed b 
of a third Part of Land, bargains and 3 
ſells a Moiety, and a Can Reco ti 

Ih 


Recovery of an entire Third, and no Þ 


of a Moicty of a third Fart. Crete 


| Car. n IIc 


impleadable in the Lord's Court, Com 


Copyhold Eſtates Laing by Sea T ef 
nancies at Will, Secundum com ſid Maſi 
nerii, and being i in their Inſtitution on 


4 
1 
| 


mon Recoveries are not ſuffered 0 
them in the Court of Common Plea| 


It was long Apitata Queſtio, whether 


C 
Copyholds were within the Statute offi tl 


| Banz, and might be entail' d. My Lord ir 


— in Hedon $ Gale, X 4 is of 1 
7s Opinion, 


1 Treat 1 of Common. Recoveries, 


Mo pinion, that Copyholds could not be 
Y une. d without a Cuſtom, and that 
W the Statutes co-operating with the Cuſ- 
tom, they might; this is, indeed, a 
Wlitcle dark and unintelligible. But my 
Lord Hale was of Opinion, they were 
vithin the Statute of Entails, and might 
be entailed as well as other Lands, 
; Lev. 327. And indeed this ſeems ra- 
tional; for as a Copybolder of Inheritance 
had Power by Surrender to make any 
Eſtate; ſo when Entails were legitima- 
ted, it ſeems no way contrary to Rea- 
N ſon, that he might limit an Eſtate Tail. 
The Books indeed are very unſettled, 
and many learned and elaborate Argu- 
ments on both Sides, but the better 
opinion ſeems to be, that they may be 
entailed without a Cu ſtom; but yet 
chough they may be entailed 5 a 
Cuſtom, yet no Recovery can be had of 
them at Common Law, as well becauſe 
in the Eye of the Law, they are only 
Tenancies at Will, as becauſe the Copy- 
holder 


102 
alder cannot make any Tenant to the 


ſhould commit a Forfeiture, then the 
Lord to make three Proclamations, and] 


therefore to ſuffer a Recovery of a Co- 


it to the Copyholder and his Heirs. 
And another Cuſtom to bar Eſtates 
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Præcipe, but by Surrender. The Way 2 
Ct] 


7 


pyhold entailed, is either by e 
a Forfeiture, as in Grantham and Cop- 
ley's Caſe, where one Willian Savill, be- 
ing Tenantin Tail ofa Copyhold, make 4 L 
a voluntary Leaſe for twenty-one Years, i 
without Licence of the Lord, in order 1 
to commit a Forfeiture, The Leaſe wa 1 
preſented at the next Court, and the 
Lands ſeiſed into the Lord's Hand s, andi ſſu 
William Savill appointed the Forfeiture 
to be to the Uſe of Arthur Savill and is 
his Heirs, and a Cuſtom found that N 
theſe Forfeitures were uſed to bar En- 
tails, and held good, 2 Sand. 422. And 
in the Caſe of Pilbington 5 Stan- 
hop, the Cuſtom was, Tenant in Tail 


ſeiſe the Copyhold, and then to grant 
ba 


Tail 


a 
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C | Tail and Remainders, which was, if 


TS. 
ES | 


ji 


Tenant in Tail made a Surrender to 


Ihe Purchaſor and his Heirs, the Pur- 


| Wchaſor committed a Forfeiture, on 


which the Lord ſeiſed, and on the 


Keb. 751. 2 Keb. 127. and where 


[ There is none of theſe Cuſtoms, the 


uſual Way to bar an Entail is thus: 
enant in Tail of the Copyhold Eſtate 


Wurrenders to one to make him Tenant 
o the Præcipe, id eſt, to a Plaint, ho 
s admitted, and then a Plaint in the 


ature of a Writ of Entry in the Poſt 


LH brought againſt him, who vouches 
Ihe Tenant in Tail, and he the Com- 
non Vouchee, and fo a Recovery had; 
hen the Recoyeror ſurrenders to the 


ſe. of Tenant in Tail and his Heirs, 


ho is admitted according] y, and there- 


dy. the Eſtate Tail and Remainders 
barr'd, Coke Ent. 206, 207, Pl. 10. 
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Proclamations made, the Eſtate Tail 
3 and Remainders were barr' d. Sid. 3 15. 


| As 


Demeſne, the Common Recovery 18% 


que Truft ſhall have the ſame Effect and 


the Frufſtees had joined; for other wiſz 
Truſtees by refuſing to join, or not 


over, under the Truſtees, who hav 


no good Tenant to the Præcipe, yet thi ; 


and Remainder and Reverſion ; "7 
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As to Recovery of Lands in Antientf 


good, and ſtands in Force till reverſed 
by the Lord, by Writ of Diſceit, 4 Leon 
as in the Caſe of a Fine levied | | 

of Antient Demeſne Lands. 
A Recovery may be had of a Trufl | 
Eftate, „ as where Ceſtuy gue Tru ff i 
T ail i is in Poſſeſſion with Remainder 1 


the legal Eſtate, and ſuffers a Commonſſ 
Recovery ; though in this Caſe there bell 


Recovery will bar bath the Eftate T 


Truſt being a Creature of Equity, anf 
legal Conveyance or Aſſurance of C-fuff 


eration on the Truſt as it ſhould 
have had on the Eſtate i in Law, in Cal 


being capable to execute the Truſt 
might kinder the Tenant in Tail of 
7 that = 


4 Treats ife of Common Recaverty, 
that Liberty to diſpoſe of his Eſtate 


Wverhon thereon expectant, w hich the 
Law gives him as incident to his 


4 was the Caſeof Eaton v. Collier, ſolemnly 
Wargued at the Rolls, 17 Decem. 1701. 


. which I heard and obſerved, and is now 


the conſtant Practice of Equity, which 
probably may be grounded on the Sta- 
tute of R. z. which made Recovery or 
| MFecoffment of Cæſuy gue U, iſe, — a- 
MF cainſt Feoffees. 


fore the Statute of Uſes, to the Uſe of 
J. in Tail, the Cæſfuy que U/e enfeoffs 
C. and W. who enfeoffs others to the 
Uſe of J. during his Life, Remainder 
to his Son in Tail; the don has Iſſue, 


and bar the Entail, e and Re- 


; Eſtate, 2 Chanc. Rep. 63, 79. And ſo 


A Man ſeiſed in Peg Ky Lands be- 
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Jand dies, and a Writ of Entry was 


* brought againſt J. and a Recovery had: 


175 dies, the ſurviving Truſtees enter, 
a ind chat the Recovery binds the 
2E Feeoffees 


1 Aad. 44. ; 
Common Recoverics being Coenen 
Aſſurances, have a benign and large ; 
Conſtruction, and therefore every Thing 
as incident, appendant or 1 f 
paſſes by them as in other Common 
Conveyances, and the Acres in Com- 
mon Recoveries are computed according 
to the Cuſtom of the Country, and 
not ſtrictly according to the Statute Deſi 
Terris menſurandis. 6 R. 63. | 
If a Common Recovery be ſuffered 
of a Manor and 1500 Acres of Landi 
and the Manor comprehends 3oooſfi 
Acres of Land, yet all the Land paſle, ſi | 

y is now a 

Common Aſſurance af Lands, and by I 


A Treatiſe of Common Recoveries, 
Feoffees only during the Life of J. 


for a Donna Recovery - 


Præcipe of a Manor, even in Adverſary 
Writs, all the Manor and Lands paß] ; 


as has been ſhewed before in the Chap- 
ter of Tenant to the Præcipe; but the 
Danger is, becauſe there is a ſeparate 
and diſtin Fine; for a Manor in the 

Aliens- 


A Treatiſe of Common Recoveries. 107 
Alienation Office, People often, to ſave 
chat Charge, leave out the Manor: 
No where the Manor is left out there, 

no more is barr'd by the Recovery than 
che Number of Acres contained in it; 
but even in this Caſe, the Judges will 

give as favourable a Conſtruction as 
may be, fince now a Common Reco- 
very is no more than a Common Con- 
© veyance uſed to convey an Eſtate Tail, 
and not only a Manor, but a reputed 
Manor paſſes by a Recovery, tho there 
be no Freeholders now : Yet if it was 
formerly a Manor, and ſtill retains the 
Name of a Manor, it will, as ſuch, 
" {pals in a Fine or Recovery, and what- 
ever is Part of it will paſs. 6 R. 66, 
6%. Cro. Car. 308. Vide Cro. Eliz. 52. 
contra 1 Lev. 26. 1 Keb. 592. > 
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Y oh Bille between Common Re- L 
coveries with ſingle Voucher, and 0 1 
N Double LV oucher. : 


| Recovery may hb had ae with- 9 
out any Voucher, or with ſingle, 
Baule or treble Voucher; if there be 
a Recovery had without any Voucher, 
the Iſſue in Tail is not barr'd, for the 
Recompence in Value being the Reaſon 
of barring the Iſſue, a Recovery by 
Default, Confeſſion, or Wient dedire, 
binds not the Iſſue, for he has no Re- 
compence, and is not eſtopped by his 
Father's Judgment; for he claims Para- 
mount the Eſtoppel, per formam Doni; 
and therefore i in this Caſe the Iſſue my 
* . 


1 
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If the Recovery be with ſingle Vou- 
her, this is good to bar the Eſtate the 
enant was in Poſſeſſion of at the Time 
f the Recovery, but no other Eſtate; if 
Prith double Voucher, and the Tenant in 
WT ail comes in as Vouchee, then it bars 
Rll the Eſtates he has in Poſſeſſion, and 
All others, though diſcontinued and 
Furned to a Right; ſo that a Common 
Recovery, with a double Voucher, is 
In all Caſes moſt fate; and the true 
Reaſon of this Difference between a 
Pommon Recovery with ſingle and dou- 
ple Voucher is, that in a Common Re- 
Fovery with ſingle Voucher brought 


5 {@gainſt Tenant in Tail, who vouches 
„ {ver the common Vouchee, if the Par- 
-/ be in of another Eſtate, the Iſſue 


after Tenant in Tail's Death, may plead 
Mient Tenant tempore brevis nec un- 
guam poſtea, and ſo the Recovery void, 
or he is not eſtopped, for at the Time 
f the Writ, not being Tenant of the 

2 e ao 
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Eſtate Tail, he can have no Recovery | - 
over of that Eſtate, for he was not ſei. [ | 
ſed of it, and a Common Recovery 
does not prove the Tenant was ſeiſed off 5 
an Eſtate Tail, but ſuppoſes it, and a 12 
the Time of the Recovery, he being int 
of another Eſtate, the Iſſue has right; 
to the firſt Entail, notwithſtanding the, 

Recovery; and if the Iſſue enters aft 
the Death of Tenant in Tail, he is re 
mitted ; ſo if Tenant in Tail diſconti I 
nue in Fee, and repurchaſes the Landi 
and grants a Rent and dies, the 1 . 
ſhall hold it diſcharged ; 2205 though 

the Anceſtor has Judgment to recovaſi 
in Value againſt the Common Vouches 

that binds not the Iflue, for he canned . 
recover in Value of the firſt Entail, foi 


that was diſcontinued, and a new Eſtar * 
taken, and the Donor cannot warrant... 


by Reaſon of the firſt Entail, becaulſh. 
ho Tenant is in of another Eſtate, Eli 
this Recovery in Value cannot go to plc 


the Eſtate Tail, becauſe the T enant wal 


in 
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in of another Eſtate, and whether the 
) | Tenant in Tail ſhall recover in Value 
1 againſt the Donor or his Heirs, or a- 
Ngainſt an Eſtranger, by Reaſon of a 
Releaſe with Warranty, is all one; for 


a the Land recovered in Value againſt 
the Donor,) who, by Sorben in 

Law, is always ſuppoſed to be vouched 
; 


by the Donee, who ſuffers the Com- 
mon Recovery) or Releaſor, muſt be 
Ban Eſtate Tail, as well in one Caſe as the 
: Per; but if ho who recovers in Value 
was not in of the Eftate Tail, then the 
"ſi Land recovered in Value cannot go in 
Lieu of the Eflate: Tail; for it is a 
Rule that an Eſtate Tail ſhall never be 
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cel voided by a Recovery 1 in Value, if that 
1 hich is recovered in Value comes not 


n Lieu of the Eſtate Tail, which it 


deſcends to the Iſſue : and by his En- 
try getting the Poſſeſſion, that accou- 


0 S with * Right, remits him; and 
ah this 


Boes not in this Caſe, and thandfile it 
defeats not the Eſtate Tail, but that 


12 | 
a this being no more than a Recovery on 
a falſe Title, amounts 57 to a Di- 


Donor, of this Land r in Val 12 
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: 


continuance. 
If one gives Lands to J. in Tail, and 
after J. 


Wy 


the Iſſue ſhall have a Formedon, ſo i 
not prejudiced, becauſe the Land reco 
vered in Male is in Lieu of the Landl 4 
loſt by the Recovery; and that venſſi 
Land ſhall be ſaid to be the Gift of th F) 


Donor, becauſe it comes in the PlacfWth 


and in Recompence for that which wa it 


it F. S. gives Lands in Tail to B. and 0 


given and evicted by the Recovery. Bui is 
after B. recovers againſt C. by a Releak ; CC 
with Warranty, this Land recover : wy 
ſhall not be ſaid to be the Gift of Fe 
but of C. So in the Caſe of a Recover # 
with fingle Voucher, where the Tenaut te 
is in of another Eftate, the Land re. on 
covered in Value cannot be in Lieu um 


the Eſtate he was not ſeized of when be E. 


was Tenant to the Pracipe, ſo the Re in 
a Cover) 


* 
Ls * 
* 
2 
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covery is no Bar to the Iſſue, who can 
never be barr'd but where there is a 
real or poſſible Recompence by Recove- 
ry in Value. And therefore, if there be 
ea Woman Tenant for Lite, Remainder 
to A. in Tail, Remainder over in Fee; 
eme and A. intermarry, and ſhe and 
her Huſband levy a Fine Sur Cognizance 
ade Droit come ceo, and the Lands are 
} to the Wife for Life, Remain- 


r egy 
2 * ML RN 9 7 


2 
zu Entail, for the Huſband was not ſeiſed 
not the Entail at the Time of the Re- 
covery, and the Fine was no Diſconti- 
Inuance, according to Coke, 1 R. 76. a. 
16 R. 15. 4. And by the Render a ne- 
en Eſtate is given, ſo the Recompence ex- 
aut tends to the new Eſtate, not to the old 
re. one. So if A. dies without Iſſue, Re- 
mainder-Man in Fee may enter. Cre. 
El. 828. Moore Pl. 8750. So if Tenant 
in Tail diſcontinue, and take back an 
. * 1 


414 


mon Vouchee, this bars not the Eſtate 


who vouches over, this bars effetualh 
the Eſtate Tail; for he who comes 


on which the Voucher depends, is di 


comes in as Vouchee, he comes nf 
only in of the Eſtate he has in Poſſei * 
ſion, but of the diſcontinued Eſtate 
and all other Eſtates, and the Recom- 
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Eſtate in Fee, and a Præcipe is brougbt 
againſt him, and he vouches the com. 


Tail, but only the new taken Fee. But] 


1 T, enant in Tail diſcontinues, and | 
a Præcipe 18 brought againſt the Diſcon- 
tinuee, who vouches Tenant in Tal, 


„„ lt tobe 1 Hr LOOSE 


in as Vouchee in Judgment cf Law 
comes in Privity of all Eſtates he eve 


had before, though the precedent Eſtate ; 


veſted, diſcontinued and turned to 1 
Right; for in this Caſe, where 4 


pence in Value, which he has or poſſ- 
bly may have, bars the Iſſue. 3 R. 60. 
Moore 634. Owen 130. 


If a Writ of Entry be brought 4. 0 
08 Tenant in Tail, and he vouches x 
N | the *S 


the common Vouchee, and a Common 
Recovery is had, this is good, and bars 
the Eſtate Tail, if the T: Ars be then 
in Poſſeſſion of tits 80 if Lands be 
given to A. in Tail, Remainder to the 
right Heirs of B. then living, and 

Ia Writ of Entry is brought againſt A. 

Jand he vouches the Common Vouchee, 
Ichis a good Recovery, and bars the 


Eſtate Tail and Remainder. 


if Tenant in Tail: be diſſeiſed, 1 
| ſuffers a Common Recovery, with, ſin- 
Igle Voucher, or if Tenant in Tail 
make a Feoffment of the Land, and 
take back an Eſtate to himſelf in Fee 
Gor in Tail, and ſuffers a Recovery with 
Iſingle e e the Entail is not 
| bined, for the Reaſons herein before 
alledged, but by a Recovery, with a 
double Voucher; in all theſe Caſes it 
is barr'd: And therefore, if Tenant in 


Tail levies a Fine or makes any other 
Conveyance, and a Pracipe is. LG 
againſt the Grantee, 'who, vouches Te- 


2 nant 


* 
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the Conuſee or Grantee, and then] 


brought againſt the Grantee, and he 


ä Heirs Male of the Body of his Wife! 


kim and the Heirs of his Body; and 


| Entry f is brought againſt the laſt Diſ- 
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nant in Tail, and he vouches over, this ö 
bars the Eſtate Tail. 80 if the Conn. 5 
ſee or Grantee makes a new Eſtate to 


the Tenant in Tail, or he diſſeiſes 
grants to another, and a Præcipe i 


vouches the Tenant in Tail, and hen 
vouches the Common Voucher, by thu Lei 


all the Eſtates are barr' d. a fe. 


If Lands are given to 7. F. and hid rr 


and he have Iſſue a Son, and his Wit: 1 
dies, he diſcontinues and takes back an 


Eſtate to him and his Heirs Female off 
his ſecond Wife; and after diſcontinue} 


again, and takes back an Eſtate Tail to 


continuee, and he vouches Tenant in þ 
Tail, and he vouches the Common] the 


after diſcontinues again, and a Writ of 


Wouelrer this common Recovery bars ver 


al the Eſtates Tail, 41 
1 


' A Treatiſe of Common Recoveries, 

If before the Statute of Uſes, A. had 
| ou Tenant in Tail, and had made a 
| Feoffment in Fee to B. and B. had 
made a Feoffment to C. to the Uſe of 
A and his Wife, and the Heirs of ther 


N >a Feoffineti bs Fee, und a bre. 
oy | had been brought agaifft the Feof- 


ul _ on Waben this bars wn the Eſtates, 


of Te] A P U 5 VI. 1 
7 har? is barred by aC ommen Recor 


| „ emen Recovery Joly ſuffered 
41 by Tenant in Tail, bars not only 
on] the tae, but all e ee and Re- 
ars EO, which nw take Place after 

1 the 
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N ure odies, and the Wife had died, and 


2 ſee, who vouches A. and he the Com. 
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the Determination of the Eſtate: Tail, 
whether the ſame be in Eſſe or Contin: 
gent; and all former Eſtates, Leaſes : 
and Charges made by him in Remainder WF 
or Reverſion. And the Reaſon why Re. 
mainders and the Charges made by 
them that have them are barr 'd, is cob 
lected from Capell's Caſe; for at Com 
mon Law the Remainder was only a 
Poſſibility of Reverter till the Statuti 
of Donis; and on that Statute the 
Rath by Conſtruction, turned thi 
Poſhbility into a fix'd Eſtate, called a 

Remainder or Reverſion. Now as a 
Recovery was a Conveyance excepted 
out of that -Statute, and an inherent 

| Privilege annex'd to the Eftate, as by 
it the Tenant in Tail could have barr'd 
the Remainder; ſo he may all Charge 
made by the Remainder-Man. And as 
the Grantor of that Charge had been 
bound by a Common Ws, ſo had... 
thoſe - thit claim under him; for the th. 

Recoveror 1 in a Common Recovery i is in 


of 
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of an Eſtate he has gain'd under Tenant 
in Tail in Poſſeſſion, which Eſtate is 
no Ways ſubject to the Charge of him 
in Remainder or Reverſion, and the 
Charge of him in Remainder can be 
only good in Reſpect of the Poſſibility 
that the Land may come in Poſſeſſion, 
vhich Poſſibility being deſtroy d by the 
Common Recovery, the Remainder is 
gone, 1 R. 61. Capell's Caſe, 4 Leon. 
150. Poph. 5. Moore 154. But the 
1 ao ſolid Reaſon ſeems to be, that by 
the Recovery the Eſtate Tail is extended, 
Jand the Recoveror in of an Eſtate, that 
by Suppoſition of Law, continues for 
fever; fo that the Eſtate having a per- 
petual Continuance, no Charge of him 
in Reverſion can ever take Place. See 
this explained by Lord Chief Juſtice 
* Hale, in Benſon! and Hodſon's Caſe, 
62 Lev. 28. and the Caſe on Lord Der- 

| 1 wemwater's Recovery was accordingly de- 
"termined under the Act 4 Geo. 1. by 
the e delegated to "DE Claims on 
of | | — he 
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was reſolved, that he took no new E. 


very, was extended into a Fee-ſimple, 


coveror comes in ſubject to all the In- 


He. it is very 2 though he 


nis, fm. 2. and the Limitations and i 
| Reftraints introduced by that Statute ; i 


a Leaſe not warranted by the Statute, 


Recovery opens, as we call it, and lets 


4 Freatiſe of Common Recoveries. 
the forfeited Eftates, in which Caſe it | 


N eee 


ſtate by the Recovery, by Way of Pur- 
chaſe, but was in of his old Eſtate, 
which by the Operation of the Reco 


and diſcharged of the Statute De Ds 


which Reaſon ſuits with common Ex- 
perience ; for if Tenant in Tail make 


or enter into a Judo OT Recogni- 
zance, and then ſuffer a Common Re- 
covery, the Leaſe and other Incum- 
brances, are all good, which were be- 
fore defeaſible by — IM ue; for the Re. 


cumbrances of Tenant in Tail, and the 


in all the Incumbrances ; and therefore 
when a Man has to do with Tenant in 
Tail that is incumber'd with Judgments, i 


PRARLARLROOONTEOT PH gu umny 


ſufterſ 
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precedent Judgments take Place of the 
Security he gives. 


nts, makes a Mort- 


tutes and rr 
Ger of Fart ot 
Vears, and after, to corroborate this 


Term, levies a Fine Sur conceſſit for 
100 Vears, with Proclamations to the 
| Mortgagee ; and the Queſtion was, 
Whether Me Fine ſhould enure to the 
particular Advantage of the Mortgagee, 
or let in prior Incumbrances? Sir Ed- 
ward Mort bey was of Opinion, the Fine 


petit after great. Conſideration was 


Opinion ; - but it ſeems 
Sip 19 —. orthey's Opinion is the bet- 


ter; for let us 3 the Caſe withaut 
the Fine, and then ſee what O Operation 


n was 1 to the 
and the 
Mort- 


„ 


ſuffer a Common Recoyery ; for all the 


Tenant in Fac incumber 'd with Sta- 
his Eſtate for 50 


let in all prior Incumbrances. Serjeant 


the Fine has. It is plain, that during 
the Life of Tenant in Tail, any prior 
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Mortgage could never avoid the prior 
Incumbrance; then what does the Fine] 
do? That bark the Iſſue and gives the 
Con uſee a Title as long as Tenant in 
Tail has Iſſue of his Body, though the 
Eſtate, which before Was good only tor : 
Tenant in Tail's Life, and avoidable bY 
his Iflue, now bars the Iſſue, and ö, 
enlarged and made more Ertenfive, An u 
what Reaſon can there be that the 
Eſtate thus enlarged, ſhould not hau 


as well as the Mortgage? I really caſ 
| Tee none: Suppoſe this had been a Fine 


Proclamations of the whole Eſtate, noni 
will fay but this lets in the Incum ww 
brances, as long as Tenant in Tail halte 
Iſſue of his Body, and they ſhould bee 


' what Difference is there then, between 
a Fine Sur Conuſance de Droit come ca 
and a Fine Sur Conceſſit, with Procla- 0 
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Continuance for other Incumbrance n 


Sur Conuſance de Droit come ceo, with En- 


preferred according to their Priori ty, 5 
ſu 


Fee 


ations? Truly non, as to the barring cult 
tie 


A Treatiſe of Common Recoveries, 
the Iſſue, only one is a Bar during the 


Term granted, (by the Fine Sur conceſſit) 
Land the other is a Bar as long as there 


gage; but the Caſe being never reſolv d, 
yas J know. of, deſerves Conſideration : 


i a Recovery of Part, and de- 
Jared the Uſe to the Mortgagee . for 


; nents had been let i in. 


End all Charges made by , Remainder- 
Men, but eſtops : all Parties; ; and there 
m ore, if Tenant in Dower, or a Join- 
alfftreſs, 3 join in a Common Recovery, they 
bee barr'd; and if there be no Tenant 
mY the Precipe, yet if the Party who 
ſuffers the Common Recovery have a 
a ſimple, he and his Heirs are eſtop- 
aps ed. 13 if a Man ſeiſed in Fee, be 
ing diſſeiſed, the Diſſeiſee, during the Diſ- 
the R 2 ſeifin. 


Mut if in this Caſe Tenant in Tail had 


1 


is Iſſue; ſo that it ſeems the Incum- 
{fat will take Place before the Mort- 


500. Years, no Doubt, all prion Judg- : 


A Common Recovery does not only 
par the Iſſue, Remainders, Reverſions, : 


_ 
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ſeifin, ſuffers a Common Recovery, 
though this be void for want of a Te. 
nant to the Præcipe, yet the Diſſeiſee, 


and all claiming under him, are « 


ped, Cro. Car. 388. So if there be Te. 


> to Baron and 


Ain for Life, Nen ind 
Feme, and their Heirs, and they ſuf 


fer a Common Recovery, or come in 
as V ouchees, this binds them and thei 


Heirs, Stiles 319. And generally all an ti 
bound by a Common 1 tha N 


cannot falſify, 2 Cyo. 592. 1 tho'2 


Common Recovery bars the le and 


all Remainders and Reverſions, add all 
Thing: dependant, incident or derived 
out of the Remainder, yet it bars not h. 


Things collateral to the Eſtate Tail 
2 r 592. 2 Rolls Rep. . 
Tenant for Life, Remainder in Fail, 
he in Remainder lets for Years, to be- 
gin after the Death of Tenant for Life, 
and after Tenant for Life fuffers a Re- 
wherein Tenant in Tail is vou⸗- 
ched, I enant for Life! dies, and the 


Ly $7 3 | 4 | Leaſe 
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I Leaſe held good, for the Leſſee may 1 
falſify. Gro: Elia. 518. - 

If Tenant in Tail grant a Rent in 
pet, or make a Tals and ſuffer a 
Recovery, and die, the Recoveror can 1 
avoid neither of them, for he is eſtop- = 
ped to fay Recoveree had not a Fee- ; 
: hmple.  Poph. 5 : i 
A Common Nevbery bars alſo con- } 
tingent Remainders; and therefore if a _ 
Man is ſeiſed in Fee, and deviſes to his _ 
eldeſt Son Thomas, fol Life, and if he . ii 
| died without Iſſue living at the Time ”— 

| of his Death, to Leonard, another of 
his Sons; and Hits Heirs ; but if Thomas 
had Iſſue living at his Death, then the 
Fee to remain to the right Heirs of =_ 
Thomas. Deviſor dies, Thomas enters 1 
and ſuffers a Common Recovery, and 
dies without Iſſue, and held Leonard 10 
barr'd; for Thomas, by the Will, had M 
an Eftate for Life, Remainder to his 
Heirs, not executed ; - and though the = 
I Rever fon deſcended to him, as "it 9 
ſe MY 


— —— — 


22 ab —— . —— rag 
* + 4-0 
" PSS tn wendy + S . —— 


© » 22 py ro 
0 rere 


* 
Loan P 
0 r 


5 r 
<A 2 


ee 
« 2 * 


* by _ 
4 : p : 
* * 
33 e . 
— 5... Joerg — 
- PIES hs | 
Su as * je 
8 
5 


— 
rn 
Is 


—— 
2 J 2 . 


————— — 


n 
— 
1 


PEEP a 8 - ths. 
—— . — * . 3 
- * \ a. 4 - * * Lo — 


C 2 2 2 5 
. ͤ r 
4 4 3 — — — — — 
R 1 \ a. 
, VB , — a 


A Treats iſe of Common Recoveries. 


this merges not the Eſtate for Life, 
contrary to the expreſs Will, but leaves 
an Opening for the Interpoſition of the 
Meſne Remainders, when they happen; 
ſo the Eſtate here to Thomas, being for 
Life, and the Eſtate to Leonard contin- 
gent, the Recovery bars it. Sid. 47. 
Raym. 28. 1 Keb. 29 „119. Jones 77, 
1 Leu. 11. The Resin is becauſe the 
Recovery deſtroys the particular Eſtate, 
Which is the Prop of the, contingent 
Remainder; and where. ever a contin- 
gent Remainder 18 limited to depend 
on an Eſtate of Freehold, which is ca- 
pable to ſupport a contingent Remain- 
der, it is always conſtrued to be a Re- 
mainder, and not an executory Devise. 
And where the Remainder is contin- 
gent, if the particular Eſtate, whereon 
it depends, be deſtroyed, the Remain- 
der is gone; ſo a Deviſe to A. for Lake 

Remainder to his next Heir Male : 
ſuffers a Cor mon Recovery, the Tt 
winde is gone on Seliroyed,; 1 K. 66, 
Archer's 
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Afecber's Caſe, Gro. El. 453. 8ö if it be 
to the right Heirs of a Stranger living, 
for the Eſtate is certain, thou gh the 
Peron 1 is uncertain. Sid. £99") 177%; 
"Though a Common Recovery Wits a 
g contingent Remainder, yet it bars not 
an executory Deviſe, nor a ſpringing = 
S Uſe. Tt muſt be owned, that People 9 
have been very ingenious in perplexing 4 
the Law; for theſe Terms are barba- 
rous And unknown to the Common 
Law, and therefore it will be nr to ſee 
What an Executory Deviſe is. 
An Executory Deviſe is where! an. E- 
ſtate deviſed by a Teſtator, is future, 
and to ariſe on a Contingency: and is 
roperly where ſuch an Eſtate is made 
by Will, which cannot, by the ſtrict 
n Rules of the Common Lai; take Ef- 
- WE fe ;" but the Party's Intention appear- 
ing plainly, the Judges by Conftruc- 
tion, make it good. There are two 
Sorts of Executory Deviſes, one where 
the whole TOE paſſes; and that 


is 
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is properly an Executozy Deviſe: The | 
other a Kind of — Deviſe, where 
the Fee does not pals, but in * ls g 
terim deſcends to the Heirs. 
e Executory Nerves are a | 
Execute 7 Deviſc of a F al” | 
hoof a "ny and on Condition; but 
when a particular Eſlate is limited, au! 
the a: ion paſſes out of the Gran 
tor, then it is a Contingent Remainder; 1 
hut if the Fee veſts in any, Perſon, an 
is to veſt in another, on a Contingęr Ml 
ey, then it is an Ezecutory Deviſc ih 


— needs no Eſtate to ſugport it, b. 
cauſe the Eſtate deſcends. to the Hei v 
ar Law, till the Contingency happens, a 
A Mean. deviſes to one and his Hein f. 
Fre”: he dies without, Heirs, then i 
hall remain over. to B. this is a void) 
Deviſe; for a. Fee cannot mount on 2 lo 
1 eee. But if a Man-deviſe to,. and Of 
his Heirs, and if he dig without Iſſur, m 
| N eee if 
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this is a good Executory Deviſe, not a 
 Remainder,andaRecovery by A. does not 
bar. it, 2 Cro. 591, So if Lands are gi- 
ven to B. and his Heirs, as long as C. 

has Heirs of his Body, 1 B. ſuffers 

a Common Recovery, this bars not the 
Donor of his Poſſibility, for he had 
not a Remainder or nals au but an 
Intereft and Poſlibility, which cannot 
receive a Recompence in Value. So if 
Lands are deviſed to A. and his Heirs, 


as long as B. has Heits of his Body, 


# Remainder over, and A. ſuffers a Com- 
mon Recovery, this does not bar the 
Remainder, for it is an Executory De- 
viſe, and it is not ſeen in Law till it 
appears, and has no Dependance on the 
firſt Eſtate. Sid. 202. 1 Mod. 111. 
A Man by his Laſt Will deviſes to 


7. B. for ninety-nine Vears, if he ſo 


long lives, Remainder to 3 firſt and 
| other Sons of J. B. in Tail Male, Re- 
mainder to F. . for ninety- nine Years, 
if he live ſo Tongs Remainder to his 
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5 firſt and other Sons in Tail Male, Re- 
mainder to the Heirs Male of the Body 


: of Opinion that the Remainder to the 


Device, but it ſeems this cannot be 


all Executory Deviſes are raiſed by Þ 
"Conſtruction of Law, which makes 
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of Elizabeth Long, Remainder to his 
right Heirs. And Sir Edward Northey was 
firſt Son of F. B. was an Executory 
conſtrued an Executory Deviſe, becauſe : 
the ſecond Deviſe precede the firſt, to 
ſupport the Teſtator's Intentions (as i in 


"Mc anning 8 Caſe). Now in this Caſk ! 
there can be no ſuch Conſtruction: 


And if the Remainder to the firſt Son 


of FJ. B. be conſtrued an Executory 


mainders muſt be conſtrued Executory 


directly to a Perpetuity; if they are 
cConſtrued void, then the Will of the 


Deviſe, then all the ſubſequent Re. 


Deviſes, or be void. If they are con- 
ſtrued Executory Deviſes, that tends 


Teſtator is not performed; for he in- 


tended. the ſubſequent Remainders li- 
5 mited 


AHF ACS = 
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mited to the ſecond and other Sons of 


J. B. and the firſt and other Sons of 
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J. V. and the Heirs Male of Elizabeth 


of J. B. But this Intention being con- 
trary to Law, the Remainder to the 


firſt Son of J. B. and all the ſubſequent 
Remainders are void. And of this 
Opinion were the Judges, but the Judg- 
ment was reverſed in Domo Procerum, 
and the Son of Elizabeth Long, thou oh Ti 
his Mother, was living, had the Eſtate. 1713. 
Beamont ver. Long, in a Writ of Error a 
Cam Scaccarii, 


A. and his Wife Kiſed of a Copy 


hold Eſtate, Jure Uxorit, he and his 
Wife ſurrender to the Uſe of Huſband 
and Wife, and the Heirs of the Huſ-. 
band; the Huſband ſurrenders to the 
| Uſe of his Will, and after deviſes to 
the Heirs of the Body of the Wife, if 


Long, ſhould take as well as the firſt Son | 


he or they live to 5 the Age of 


8 2 ._ _ Hers! 


Fourteen Years: and for want of ſuch 
Heirs, then to the Uſe of C. and his 
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Heirs: Deviſor died, the Wife married 


D. by whom ſhe dad Hue E. the Huſ- 
band ſuffers a Common Recovery, this 
bars not, for this is an Executory De- 


viſe to the Heirs of the _ of the 


if he” to ett Prectnaky' Devile i b Md 
made come in a Vouchee, bis Heir | is 


| barr'd, Sed Lure. 


If the Remainder be in Abeyatice n 
a Common Recovery bars, as Tenant 
in Tail, Remainder to the right Heirs 


of J. &. Tenant in Tail ſuffers a Com- 


mon Recovery, this contingent Remain- In! 


* 7 is barr d. 6 R. 42. Raym. 28. Sid. 


1 Keb. 29. 2 Keb. 147. 3 Keb. 389. 1 
Til Man (ſeiſed in Fee) by Leaſe and i 
Releaſe; ſettles his Eftate to the Uſe of 
himſelf for Life; Remainder to M. his 
Daughter, for ninety-nine' Years, if ſhe 
lives fo long, Remainder to Truſtees, 
and their Heirs, to-preſerve contingent 


Remainders; 25 and , after- the Defermina- 
1 IE che fe Term, or then wor of 


ff 
* 


4 Treatiſe of Common Recoveries. 
M. then to the Uſe of the Heirs of the 
Body of the ſaid M. lawfully to be be- 


gotten ; and for Default of ſuch Ifue, 
then to the Uſe of A! for ninety-nine 


to the Rid Truſtees, and their Heirs, 
during the Life of the ſaid A. but in 


aid A. lawfully to be begotten,; and 
and the Death of the ſaid A. then to 


of the ſaid A. like Remainders to B. 
the Heirs of their Bodies, Reverſion to 


d enters, and has a Son that attains to 
of Twenty one Years of Age; the Mother 
is End Son cannot, in this Caſe, ſuffer a 
Common Recovery, and thereby bar 
s, The Remainders; for the Remainder to 
nt he Heirs of the Body of M. being ſup- 
a- ported by the Freehold limited to the 
of OE was a 2 nn, 
J. | an 
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Years, if ſhe. live fo long, Remainder 


f Truſt for the Heirs of the Body of cke 
after the Determination of that Eſtate, = 
the only Uſe of the Heirs of the Body 
and C. and D. with like Limitations to 


Stranger in Fee. Grantor dies, M. 
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and no Entail executed; and ſo no Re. 


bar the contingent Remainder, if the 


would prejudice M. and — Son; fort 


a Limitation or Condition; as if Land 


Eſtates, would be no Advantage, but aſh 


B. pays him 100 J. 
to B. and his Heirs : A. ſuffers a Com- 


\ 
covery can be where there is no Entail. i 
It is true a Common Recovery would |}, 


Truſtees, who were in Truſt for the 
Heirs of her Body, joined ; but that 


on her Death, he that has the nen 1 
Remainder veſted; would have the E. ; 
ſtate; ſo, the. barring the contingen fin 


Diſadvantage to M. and her Sons, andMec 
all the contingent Remainders. Mer 

A Common Recovery bars not x 
eee Executory Eſtate. So if one 
have an Eſtate in Fee, determinable on 


are given to A. and to his Heirs, until. 
and then to remain 


mon Recovery, this bars not B. but on 
Payment of the Money he ſhall have 5 


the Land, Palm. 1 3 2. Brid. 3 80 it 


4 Writ af A be brought aft the | 
| Mortgageel 
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Mortgagee, and he ſuffers a Common 
ere this bars not the Mortgagor ; 
but if the Mortgagee vouch the Mort- 
Igagor, it is good, but it is no bar, unleſs 
Pe be vouched. 2 Roll. Rep. 222. 
2 Cro. 592. 1 Keb. 30. 

If one has an Eſtate for Life, with 
Power to make a Jointure, and ſuffer 
Common Recovery, his Power is ex- 


N led by the Recovery. Aliter of a colla- 
Pral Power to make Eſtates; as where 


iFxecutors had Power to ſell. Vent. 225, 
oi 2.6. 1 Mod. 111. I Keb. 26: Keb. 
ol 


91, 


10 Leaſe for Life to A. N to 
ati. in Tail, Remainder to C. in Tail, Re- 


nainder to the right Heirs of A. Teo 
iſo that A. ſhall have Power to make 
Leaſes in Poſſeſſion, Reverſion, or Con- 


. without Iſſue. A. makes a Leaſe 


Death 


: ſinguilhed ; for the Eſtate to which the 
Power was annex'd, is gone and forfei- 


or Years, to commence ' after the 
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in ney to commence after Death of 


Sid. 102. 1 Keb. . 3 Keb. 488. 


I Reb. 31. 3 Keb. 291. 


fore, 
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Death of B. without Iſſue, B. ſuffers x 
Common Recovery, this bars the Leaſe, f 
Raym. 236. So if an Eſtate be mi. 
ted to one for Life, Remainder to his 
firſt and tenth Sons in Tail Male, and 
for want of ſuch Iſſue, to Truſtees for 
50 Years, If any Tenant in Tail i 
Poſſeſſion, ſuffer a Common Recovery 
the Remainder for 500 Years is barr'd, 


One made a Gift in Tail, determins 
ble on the Donee's N Jonpayment of 1000 
Remainder to B. in Tail: Tenant iſ 
Tail, before the Day of Payment, ful 
fers a Common Recovery, and after 
pays not the Money; yet becauſe hi 
was Tenant in Tail, when he ſufferet 
the Recovery, all is * d. 1 Mod. 111 


A hiv ſubſequent to the Eſta 
Tail, as to riſe after Failure of If 
Male, is barrable, as has been ſaid be- 
by Common Recovery; but if 


"i * a Leaſe for 100 Years t 
B 
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for Pay ment of Daughters, Portions, 


and 1 by another Deed, limits the 


Lands to the Ute of himſelf for Life, 
| Remainder to his firſt and other Sons 
in Tail, a Common Recovery bars not 
| the Term for 100 Vears; fo the. firſt 
Term vas precedent, and the Eſtate 
created by different Deeds, but by the 
ſame Deed Alt. And nd: the Cale of 
| Goodier and Clarks, 1 Lev. 35, was a 
Settlement in Conſideration of Mar- 


riage, and a x000/4., to the Uſe of the 


Huſband for Life, Remainder to his firſt, 
| ſecond and tenth Son in Tail Male, and 
if he died without Iſſue Male, Re- 


mainder to the Uſe of his Daughters, 


fer a Term of Years to raiſe 1.500/. Re- 
mainder over. The Huſband has a Son 


and Daughter, and dies, the Son died 


IM 
B. to commence after the Leſſors 
| Death, without Iſſue Male, in Truſt 


without Iſſue, fo the Land remained 


over, accor to the Settlement ; and 
there beld, the Son might have Lerr” d 
* 


this 


201 Rumi. 


© Seek, this Term by a Common Recovery ; but 
| 246.5. it is plain the Caſe was not hy ſta- 
| Ven: 229 ted; for it ſeems this Term created for 
Dau \phters Portions, ' was in another 
But Oar. precede at Deed made before the Settle. 
2 b. . ment, and then could not be barred. 
Seed te 1 Keb. 462. And ſo held by the Lord 
3 Chief Juſtice Holt, Andrews ver. Stroud. 
| Ive. T.'5 Arne, B. N. 80 the Difference is, 
when the Term is precedent to the En- 
tail, and when ſubſequent; ſo is Hud. 
ens and Benſon Cale, 2 Lev. m oo | 
better reported, T Med. 108. 
A. covenants to levy a Pine to 
the Uſe of himſelf and the Heirs Male 
of his Body, Remainder in Tail to ſe- 
veral others, Remainder to his own 
right Heirs, provided always, and if it 
ſhall happen that there be a Failure of 
Tue Male of his Body, and Anne his 
Daughter be married, or of the Age of 
Twenty one Vears, then ſhe to have 
200 l. a Year for ten Years; Tenant 


i Tail dies Wing Iſſue Male, who 


enters 
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enters and makes a Leaſe for a thou. 

| fand Years, and levies a Fine, and 
ſuffers a Common Recovery, and dies 
without Iſſue; Anne was Twenty-one 
Years old, and held the Rent of 200 /. 
per Annum, well barr'd by the Common 
Recovery, becauſe the Remainder out 
of which it iſſued, is barred. 3 Keb. 

| 274, 287, 292. Raym. 236. 1 Mod. 
108. 2. Lev. 28. Gro. El. 769. 

If a Gift in Tail is made, rendring 
Rent, and Tenant in Tail ſuffers a Re- 
covery, this bars not the Rent, but it 
remains as a collateral Charge on the 
Land, diſtrainable of Common Right; 
but if there had been a Condition of 
0 I} Re-entry for Nonpayment, the Condi- 

it tion had been gone. Gro. El. 727, 768, 

of 769. Tenk. Cent. 413. 3 Leon. 261. 
152 And. 170. 2 Lev. zo. {$1 
of = If the Iſſue in Tail comes in by Title . 
de Paramount, the Recovery of his ank 
nt welter bars him nat, 1 R. 96. a. 
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A Trea b Meocite. 
If Baron be ſeiſed in Tail, Jure t 


Uroris Remainder in Tail to B. Re. 


mainder to C. Baron bargains and ſell; 
the Land, and a Præcipe is brought 


O 

G 

againſt the Bargaince, who vauches him IL. 
bak L 


ainder; this bars all the Remain- 


ders, but not the Feme. 2 Rol. Abr. 394 fe 


If A. be Tenant in Tail, Remainder Mar 
to B. in Tail, Remainder to C. in Tail, Mit; 
A. makes a Feoffment, Feoffee ſuffers a ¶ fo 
Common Recovery, and vouches B. hi R. 


Entail and all ſubſequent Remainder N co 


the Heirs Male of his Body, as long a 


and Reverſions are barred, but not the 
frft Entail to 4x3 R. 6. 
If an Eſtate be . to a Man and 


fach a Tree ſtands, a Common Reco if 
very ow My Eftate, x Mod. 111. 

3 Keb. 392. It Tenant in Tail levy 
a Fine 98 Proclamatione, and aſter 


the Proclamations, ſuffer a Common 
Recovery; though by the Fine with Ut 


Proclamation, the Bſtute was well bar- if! 


* yet this bars "= 8 tho nir 


there 
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of the ene 
Gro. El. 388. 

F ram to the Uſe of himſelf for 
Life, Remainder to his firſt Son in Tail 
Male, and before a Son is born Tenant 
for Life ſuffers a Common Recovery, 


22 _ Abr. 394. 


and after a Son is born he cannot avoid 
lit, becauſe Remainder not in Eſſe ; and 
for that Reaſon it ſhould not bar, becauſe 
[Remainder not being in Eſſe, the Re- 
compence cannot extend to it, 2 Leon. 
224. Moore 201. But the true Rea- 


ſon is, becauſe the Remainder was con- 
tingent, and the Eſtate on which it de- 


pended gone; and a Fine or Feoffment 


in this Caſe, would have deſtroyed the 
Remainder, as well asa Common Reco. 
very; fo if Remainder be i in Abeyance. 
6 R. 42. a. 

An Eſtate was ſettled by 4 to the 
Uſe of himſelf for my e Years, 
if he live ſo long, Remainder to B. for 
ninety-nine Years, if he live ſo long, 


Remain- 


- 
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Remainder to Truſtees to preſerve con- I in 
tingent Remainders, - Remainder to the Mu} 
firſt and other Sons of B, Remainder to 
the Right Heirs of B. B. has no Iſſue, 
he and his Truſtees join in a Feoffment, 
this bars the Remainder to the right Hein 
of B. and his firſt Son, if any bon 
after; for theſe Remainders nx con 
tingent; but if the Remainder had been 
to the right Heirs of A. it had been hi 
Antient Reverſion. Pigot and me 
in a. n 12 Ann. 
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07 M4 Fouching and Recovery in 1 alue 


7 HEN the Tenant to the Præ- No 
cipe has a Writ of Entry NP"" 
1 ainſt him, in order to ſuffer A 
5 Common ia he appears either a 
in 
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in Perſon or by Attorney, and takes 
upon him the Defence of the Land, 
and vouches to Warranty, that is, ;alledges 
he had the Land of another, who in 


to warrant, and make good: the Title ; 
Ho prays that Party may be called in to 
defend the Title; 5 this, in Law, is 
called a Voucher, which, as my Lord 
Cote deſcribes it, is when the — 

alls in another into Court to defend 


the Land, or otherwiſe to have other 
Land of n of the Value of the Lands 


and he who is vouched the Vouchee; 
and if the Vouchee be in Court, he 


„if he be not in Court, then 
Sum ad Warr', and then the Entry is 
vocat inde ad Warr A. B. Sum in Com 


72 


i Auxilium Cur idem dies dat en partibus 
ber I bic, Sci And * in the Caſe 


in of 


1 


loſt, by Reaſon of his Warranty; and 
he ** vouches is called the Voucher, 


prædicto & habeat eum bic a die, &c. per 
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the Conveyance thereof, bound himſelf 


immediately enters into Warranty; but 
goes out a 


of common Recoveries 
and every Thing elſe ſeems to he Mat. 
the Na. 
ture of Voucher in ee; a 


4 Treatiſe of aue — 


ter of Form, yet the ſhewing 


1 b 
— wot 7 


will illuſtrate this Matter- 
At Common Law all were 10 apex 
| 10 Perſon, beſore 
therefore if the Vouchee were not. then 
the firſt Day, he was amerced, 
of Mar lhridge, e eee To: cdp. 30 
and 10 Ed. 1. de 0c ati. au Marr 


in al-Pofleffory Actions, if the Te 
nant vouehes to. Warranty, and. the 


and an . Conant od; his An 
eeſſors, whoſe Hein he is, was: the: ful 
that emred, he ſhalt be:neceived; in a 
j * that e r 0 
the Liens 7 ſg 15 2 Di 


or makes 4 


Leaſe for ik Remainder in Fee, Di 


the vouehing 


in Eyre; and 


14 Ed,. 2. c. 18. and what Alteration 
leer 
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Per; againſt Leſſee for Life, who makes 
Default, and he in Remainder is re- 
ceiv'd, he may vouch out of the De- 
grees, and a Voucher is properly on a 
Feoffment with Warranty; but on a 
a Releaſe with Warranty, the Party is put 
tohis Murrantid Charte. IM. 12 H. y. 3. 
Preæcipe quod reddat againſt A. who 
| buche B. who enters into Warranty, 
and after the Demandant releaſes all 1 
his Right do 4. A. cannot plead this, A 
08 for the Gontinuance in Court is bes | 
u eween the Demandant and Voucheez 
Ie but the Vouchee may plead it, or a | 
e Releaſe to himſelf. 7. 5 . 7: 39, 40- 
"Wh Jerk. Cent. 100, 

In ſome Caſes. 4 Mn may vouch 
himſelf as Formedon againſt Huſband 
and Wife, they vouch the Huſband, 
and ſhew for Cauſe, that the Father of 
the Huſband enfeoffed certain Perſons, 
who gave the Land to Hutband and 
Wife in Tail, and vouch the Huſband 
to ſave the Entail, M. 11 H. 7.7- And 
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in all Caſes, where a Man vouches him. 
ſelf he muſt ſhew Cauſe, M. 12 H.7.3 
Præcipe quod reddat againſt one who 
nchen himſelf to ſave an Entail, and 
the Voucher accepted, and a us ad 
Warr iſſues, and Summons returned, 
Vouchee makes Default, Tenant ap- 
pears, Grand Cape awarded, for it is in 
the Degree of —— Perſon; tho vou. 
ches himſelf, P. 42 E. z. 16. And int! 
ſome Caſes the Vouchee may vouch the a: 
Demandant himſelf; as Aſſiae of Mori. g. 
gaunceſter, by | Iſabel, in London, who E 
vouches a Foreigner, and the Record 
ſent into the Common Pleas, and Pro- 
ceſs againſt the Vouchee, who enter 
ſingly into Warranty, and pleads that 
one Alice was ſeiſed in Fee, "who took 
the Vouchee to Huſband, and had Iſfue 
Jubel the Demandant, and Alice is 
dead, and the Vouchee Tenant by the 
e and ewe in ere ob: him 

1 E. 3. 7. Ben 1 


" - EE. 8 5 
» = o 1 N i * F % * - F4 1 ; 5 = ; 4 4 LS : is 1 
of + g 
7 F : : © 
£ q > 
— 44 ; s "A + 
- 


Ina 3 AD yy ry — 


The Tenant vouches 5 


„ . Pinſar, and 

on the Sam ad Warr', J. Pinſar, Chap 

o lain, appears and demands the Lien, Te- 
d nant pleads it is not the ſame Perſon, 
the Demandant prays Seiſin of the Land, 


and the Counter-plea held ill, for after 
„Voucher granted, the Demandant ſhall 
in not have Counter-plea; and it is not 


u- Reaſon that by a Stranger's appearing 


- the Pas ene bids Warranty, 
8 and a Capias ad Valentiam awarded a- 


gainſt _ true J. mn A wag 45 | 


10 Edw. 3 
rd Iva ww reddat Tenant e 


0- two Heirs, and pleads one is under Age, 


en and prays the Parol may demur ; the 
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nat Demandant replies, at full A oe, and 


ok ſprays an Inſpection and Proceſs till the 
rue Seguatur ſub ſuo Periculo, and at the Re- 
is turn does not appear; the Demandant 


he ſprays Seiſin of a Moiety, and a Sum 


m, ad Warr for the other Moiety, T. 45 


IE. 3. 23, If two are vouched, and 
None makes Default, a Capias ad Polen 
he! U 1 | iſſues 


x ah 4 Teac 1 Common Recoueriee. 


iflues of all againſt him that made De. Fr 
fault) 0 
And the Method * * Recovery 0 
of Land on Voucher in Adverſaty 
Writs, is to be obſerved, ſince it con- 
duces much to the Underſtanding the 
true Reaſons. Common Recoveries are Mcl 
grounded on. If the Vouchee be not 
in Court, then a um ad Warr goes out, 8 
and if the Sheriff return the Vouches m 
ſummoned, and he make Default, then 
a Capias ad L alentiam SOes out for the D. 
Tenant; but if on the Sam the Sheriff Hhi 
retorn Wil, an Alias, and after a Pluries go Nag 
out, and then a Seguatur ſub ſuo Pericul 
iſſues; and if Vouchee makes Default, fv! 
Judgment ſhall be given for the Deman- 
dant to recover the Land, but no. Judg- 
ment for the Tenant to recover in Va- 
lye, becauſe it appears Vouchee had not 
Aſſets, 1 Iuſt. 101. So if a Summons 
be returned, and a Default made, and 
e Capias ad V alentiam iſſue, and a Vi 
is returned, an Alias and Plus Rune il⸗ 
Bo” ues, 


* 


9 


"oy with: a 6 ſub as Berivub 
on the Pluries · If on the Retorn of the 
Ca ad V. alentiam, the Vouchee makes 
Default again, Judgment fhall be given 
tor the Demandant againſt the Tenant, 
and for the Tenant againſt the Vou- 
chee; and in ſhort, the Proceſs to call in 
t the Vouchee is a Sum ad Warr, if the 
Sheriff returns a Summons, and Vouchee 
makes Default, then a Magaum Cape ad 
Wal! goes out, and if on it he makes 
Pefault, Judgment is given againſt 

him, and that he ſhall have in Value 
againſt the Vouchee, but if Vouchee 


lo . and makes Default, then a Par- 
t, NMumCape ad Val goes cut, and on another 
n. DX fault, Judgment as before; but if the 


zerift returns Wil, then an Alias & 
, Plates & Jequatur ſub ſuo Periculo, 


and the Tenant has no Recovery over, 
as has been ſaid before; if there be a 
De fault of the Vouchee at the Return of 
the Sequatur ſub ſuo Periculo, then the 
e and if he make 
es, Default, 


130 
Default, 4 Petit Cape is awarded, and 


the Stat. 16 Car. 2. c. 6. vide poſt. 


every dum adW/arr',inAdverſary Writs 


Teſts and Rest; but the Practice ß 


AT reatiſe of Common Recoveries. 
no Judgment till the Return, Kel 41.08 © 
If the Sheriff return not the Writ It <« 
through the Tenant's Default, Deman- © 
dant may pray Seiſin of the * On 
there muſt be nine Returns between the 


otherwiſe in Common Recoveries, by 


At Common Law, as appears by the 
fig: Statute, were nine Returns, the Map 
Words are theſe, © And whereas be- Im 
ce fore the making this Act, all Wris ar 
« of Sum ad Warr' againſt Vouchees Nad 


upon Common Recoveries had in th 


« Writs of Entry and Writs of Right 


* of Advowſon, had nine Returns, in- Jon 


© clufive; now for the more ſpeedy by 


ce perfecting ſuch Recoveries, be it En- th 
« acted, That all and every ſuch Writs 

C of Sun ad Warr' upon the Appear- Jar 
g ance of the Tenant to every ſuch V. 


* e of "mo or Writ of Rig kt of | he 


18 Ad- 


A Treatiſe of Common Recoveries, 
« 'Advowſon, ſhall and may be made 
“ andabridg'd to five Rerurns, as Writs 


« of Sum ad Warr in Writs of Dow- 


Jer, unde nil habet. 
| The Returns are not abridg * in ths 
| Caſe in Ireland, but they are never ob- 
ſerved; for where the Voucher appear 
by Attorney, they make them appear 
gratis, inſtantly, without any Day gi- 
ven; and though this is aſſignable; for 
] Error; yet upon ſearch, the Precedents 
Jappearing all uniform in this Point, it 


may be ſaid Communis Error fatit Jus; 
and therefore it has not been thought 


adviſable to being a Writ of Error on 
this Defect. $2 | ; 4 


If two enter into rout and 


one dies, the Lien does not ſurvive, 
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but his Heir ſhall be ſummoned with 


the Survivor. T. 17 E. 3. 41. 
Tho' in Common Recoveries, which 


are always by Aſſent of Parties, the 
Vouchee never demands the Lien, yet 
he may, and then his Warranty extends 
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no farther than the Lien, as a ppears by 
Plouil. Manxwell's Cafe. 2 . 
171. But if without demanding the 
Lien, one enters generally into Warran. 
* there ſhall be an Execution of al 


A'Treatife of Common Reooverits. 


ranties, and it binds all Rights. 
_ Tenant in Tail vouches in an Ad. 


5 — Action, and recovers in Value, 


and has Execution, and after the Re. 
eovery is youy 'd by him, and he ha 
the Land again, yet he ſhall retain th 


Land recovered in Value for fear «ff 


future Loſe, becauſe his Warranty 5 

determined; for when he has had Tudg- 
ment and Execution, he has had the 
Effect of his Warranty, and can youch 


no more on that Warranty, 10 os 
= e 25-ate wry 


| 1 7 97 


A 


a * A % 
" 8" 
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/ 


CAPUT vu. 


Of 1 and the E foate the Reco- 


veror has by rhe Recovery. 


E T ER the Dentaidant ho Tudg- 
ment in a common Recovery a- 
gainſt the Tenant, and the Tenant againſt 
the Vouchee, and the Vouchee againſt 
the common Vouchee, the Court a- 
wards a Habere fac Seifnam to the 
Sheriff of the County where the Lands 
lie, which is returned, and ſo the Re- 
covery compleat and executed. And 
though this is not much regarded, being 
only Matter of Form, yet in many 
Cates it is not ſafe to proceed till there 
is a Return of the Habere fac Seife- | 
am; for whenever a Recovery is to 
Wh Uſes, as all Common Recoveries are, no 
Seifin 1 is in a the Recoveror, no Uſe — 
FRETS I ""& 


W- 


A Treatiſe of Common Recoveries. 
*till the Execution of the Recovery ; ; for 


till then the Land patied not. Moore 


281. J. 7 H. 4. 17. So that till then 


no Uſe ariſing, the Party to whoſe Uſe 
the Common Recovery is declared to be, 


can convey nothing, for Nemo dat und 
nom habet. 


If Tenant in Tail ſuffers a 3 
Recovery, and dies before Execution 
Execution may be ſued againſt his Ifſue 5 
Plowd.' 55, 375. 1 KR. 6. If Lands b 
conveyed to A. and his Heirs, witli 


Warranty, and the Grantee - ſuffer a 
Common Recovery to the Uſe: of him 
and his Heirs, it is but the old Eſtate in 


Degree and Privity, as before. Sol 


Lands be conveyed to A. in Fee, wit 
Warranty to him, his Heirs and Aſſigns, 
and A. ſuffers a Common Recovery to 


the Uſe of a Stranger, the Recoveror may 


vouch as Aſſignee, Hob. 27. And when- 


ever a Common Recovery is ſuffered by 
an to his own; _—_ an is in the 


Eflate as. he was u before 


it . Tenant 


\ 
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Tenant in Tail mortgages his Lands, 


and after ſuffers a Common Recovery 
to make a Jointure, this Recovery ex- 
tends the Eſtate Tail, and lets in the 


precedent Mortgage in Prejudice of the 
Jointure; becauſe the Recoveror comes 
in in Continuance of the Eſtate Tail, 
and ſubject to all Incumbrances of Te- 
Inant in Tail; and in this Caſe the 
Court of Chancery will not relieve. 


1 Chan; Rep. 120. 


| Recoverors in S Recovenich 
their Heirs and Aſſigns, by the Fenin 


7 H. 8. c. 4. have like Remedy againſt 


Leſſees for Lives and Vears, by Diltreſz 
Avowry, and Action of Debt for Rents 
and Services that ſhall be due after Re- 


covery, as the Party had before; and 


alſo like Actions of Waſte, and oe Di. 


ſturbances i in Preſentations, as the Leſ- 


ſor had. 


If a Man I a Tn for vn to 
begin at 1 ichaeloms, . reſervin 8 R ent, 


no. 0 Treatiſe of - Galen Recoveries, 


ard before Michel mas luffers a Com- fl « 
mon e d. the Recovervr ſhall, in L 
this Cafe, diſtrain for the Rent lh T 
Leſſor before the esl oval not, 
I I: 1 n 


0 A P U T . 
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Common Recoverp' x ay be de. 
1 feated, fruſtrated and reverſed, 
Abh. k call'd falſifying, many Ways 

das by Entry and Plea, 57 Action, by 
Action and Plea, by Plea only. By En- 

ry and Plea, when the Party's Entry is 
not taken ay by the Recovery, and 

be brings his Aſſize, and the Recove 
is pleaded againſt him, and he plead 

| Matter to avoid'the Recovery: But tofÞ- | 
ckar'theſc'Points,' Rt us fee who may ag 
Falfify in an — 1 If the 


One 


; =” Treatiſe of Common Ars: 

one be ouſted by Covin, between the 
PDemandant and him that ouſts, the 
Tenant, and Demandant brings an Aſ- 


ſize againſt the Party that ouſted the 
7 the Tenant may have an Aſ- 


— 2 


t. 


ſize ; and on the Special Matter ſhew- 
ed, ſhall avoid this mne | 

By Action and Plea, that is, when 
che Entry of the Party that has Right, 
Jis taken away by the Recover 

Ja real Action brought, the Recovery is 
pleaded: in Bar of the Right, this may 
be falſify d by Plea, ane 1 by A. 
_— or by Plea only. 

'T he Cauſes for fallifying enen 
are Covin, an elder Right or Title, 
- Want of Juriſdiction in the Court, War- 
is Hranty and Aſſets, a Releaſe, Feint plead- 
ing, no Tenant to the Freehold, or Want 
of Eſtate in the Tenant; to make out 
which, ſee the following Authorities. 
Sci fac on a Judgment in a Cæſſavit, 
y f. a Parſon, who prays in Aid of 
if the [Patron 64! "Ordinary, who makes 
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ne tt! Defaul , 


u 4 Treati ie of. Go un Recoveries. 


arid before Michnelmas luffers a Com- fl 
mon Recovery; the Recovervr ſhall, in II 
this Caſe, diſtrain for the Rent which 7 
Leffor before the Were en not. 

1 on 1% 5 I da. 0 | 


1 — * 2 4 A 
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. Common Reoorarh, an be: de. 
1 feated, fruſtrated and reverſech 
Which is call d falſif ying, many Ways 
as by Entry and Plea, by Action, by 
Action and Plea, by Plea 'only. By En- 
try and Plea, when the Party's Entry is 
not taken away by the Recovery, and 
he brings his Aſſize, and the Recover 
is pleaded againſt him, and he plea 
| Matxer to aveid che Recovery: But to 
clear theſe Points, Nt us fee” who may ag 
g ig in an 9 Recovery. if the 
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one bet cnfted dy at n ak 
inn Demandant and him that ouſts, the 


Tenant, and Demandant brings an Aſ- 
ſize againſt the Party that ouſted the 
Tenant, the Tenant may have an Aſ- 
Iſize ; and on the Special Matter ſhew- 
led, ſhall avoid this 1 


(be Entry of the Party that has Right, 
is taken away by the Recovery, and on 
a real Action brought, the Recovery is 
Pieaded in Bar of the Right, this may 


cn or by Plea only 
The Cauſes for falſifying ne 
are Covin, an elder Right or Title, 
n. ¶MWant of Juriſdiction in the Court, War- 
i; ranty and Aſſets, a Releaſe, Feint plead- 
d Jing, no Tenant to the Freehold, or Want 
of Eſtate in = Tenant; to make out 
which, ſee the following Authorities. 
Sci fac on a Judgment in a Cæſſavit, 

4 againſt a Parſon, bs did 
if we" Patron and Ordinary, who makes 
ne Default, 


By Action and Plea, that is, | who. 


de falſify d by Plea, — 1 by A | 


* 


deceſſor confeſs d the Judgment, when 


Patron and Ordinary, 30 H. 6. 45, 46. 


— 


Treatiſe of Common Recoveries. 
Default, and on the Default, Judgment. 
given; and now to the Sci fac', the A 


Parſon pleads Von Ceſſavit; and by 


Martin and Paſton, he ſhall not falſify 
this Recovery againſt his *Predeceſlor, 
but is put to his 45 trum, 10 H 
6. d 

Sci ' fac againſt an Abbot, on a judg 


ment in an Annuity had againſt his Pre. 
deceſſor, the Abbot pleads that his Pre 


he had a Releaſe of the Annuity ; ani] 
per Cur', He ſhall not thus avoid the 
Recovery; for his Predeceſſor had the 
F enk, and not like a Parſon who is 

uodamodo Tenantfor Life, who ſhalla- 
vol; it, where it is withoyt Aid pray daf 


- Annuity againſt a Parſon who prays 
in Aid of Patron and Ordinary, who an 
makes Default, and the Parſon tries the bre 
Title, and loſes; this binds the Succeſ-Ithe 
for, and he ſhall- not falſify the Reco» tal 
MES in the Point tried, /-chough all the 


1 5 Jury | 


! 
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t 


eAttaint. 34 H. 6.2.6. 10. 


Aſſize; Tenant pleads in Bar a Reco- 


Ports, Ubi breve Domini Regis non cur- 

rit, and held the Plea ill; for Jud g- 

ment at /” eftminſter, for Lands. in the 
Cinque Ports, good; Aliter of Lands in in 
ales. 36 H. 6.6. 


eee e Pm 


makes Title by a Recovery in a Writ 
: (oof Right againſt the Leſſor of the De- 
10 E ant; = Defendant pleads, that at 


hi Leſſor had aliened the Reverſion to 

to whom he attorn'd, and held N 

A Parſon made a Leaſe for Ten 
o hand afterwards in a Quare Impedit 
be brought againſt him and the Patron, 
.cfithey pleaded feintly, Leſſee ſhall not 
falſify, becauſe it the Parſon had re- 
146 7 the Leaſe had been gone, 7. 
2 6 1 „. 3: | En- 


Jury be dead, ſo that he cannot have 


the ee of the Writ of Right brought, 
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very in Dower : : Plaintiff replies, that 
the Lands 1 are in * Cinque 


3 | 
Writ of Forcible Entry, the Plaintiff 
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Nature, the Parties may try the ſame 


received, he may now be admitted 1 


Point tried, that muſt be underſtoalff 
in a Sei fac, on the ſame Judgment 


where, by 


a Treatiſe of Common Recoveries. 


Entry in the Poſt, the Tenant vou- 
es. and the Vouchee makes Default 


8 
and Leſſee for Years of the Tenements 1 
prays to be received on the Statute of P 
Ghouc', becauſe Vouchee is now T enant; f 


and by the Statute of H. 8. if he is nd 


falhfy. 47 N. 4. Pl. 20. W 
Ware, Where it is faid in the ol 
Books, that Privies cannot falſify in thi 


or in another Action of the ſame Nx 
ture; but in an Action of a hight 


ain; and there is a Difference] 


Thing ag 


where — Parties have not the abſolue 


Fee in them as Parſons, Prebendaries 


Sc. there the Succeſſor is not bound lf 
but in Actions of the ſame Nature, 
may falſify, or have Juri: trum; bot 
the Common Law, the 
have che mere Right as Biſhops "7 
ors they cannot m_ 6 R. 8. a. 


Fade 
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Parker Tenant in Tail, enfeoffs his 


Fine, the Son enters before Proclamation 
paſt, and enfeoffs A. who makes a Leaſe 
for Years to B. the Iſſue in Tail, on a 
Formedon, recovers on a feint ee 
B. brought an Ejectment, and held that 
Ihe might falſify the Recovery in the 


| St. 2 Cro. 589, 610. Moore 


IVears, Diſſeiſee recovers againſt Diſſei- 
Wor in an Aſſize; on a Mul tiel tort 


Gy: in the Point try d, and to plead that 
the Diſſeiſor Me di 782 pas; for he 
Wis a Stranger, and at Common Law, 


cannot have Error or Attaint, and where 
he has Wrong, by natural Equity he 
ought to have Redreſs. 3 Cro. 284. 


_ received for his Term made by Leaſe 
c 
before the Coverture; and held 5 the 


Son, and diſſeiſes him, and levies a 


I. 503. Owen 15. Diſſcifor makes a 
Feoffment in Fee, the Feoffee leaſes for 
pleaded, Leſſee ſhall be admitted to fal- 


ery Stranger may falſify, becauſe he 


In Dcwer a Termor pray d to be 


A c 
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Court, that in this Caſe, the Judgment 


ſhall be general; but the Writ ſhall 


command the Sberiff to go to the 
Land, and to deliver Seiſin to the 
Feme, but not to ouſt the T enant; 
ſo that thereby Demandant has Rever. 
fon and the Rent. 3 Cre. 563, 564. 
"Tenant for Life, Remainder in Tai, 
the Remainder-Man makes a Leaſe for | 


Years, to commence after the Death oi 


Tenant for Life ; a Common Recover 
is ſuffered by Tenant for Life, who 
vouches him in the Remainder, the a 4 
ſee for Years may falſify. 3 Cro. 

Where it is faid in the — one 


ſhall not falſify where he is Party, it hath 


three Exceptions; firſt, if the Party cat 
ſhew that the Recovery was void in Lay; 


] ſecondly, if the Recovery was of Land 
in D. and they lie in C. thirdly, if the 


tute and dies, a Sci” fac is brought a 


Recovery were on a Writ that 3 is aba- ms 


ted. 2 Cro, 466. 


Tenant in Tail n a gta 


gainſt 


of Treat iſe of Common Recoveries, 163 
i gainſt the Iſſue, and the Sheriff returns 
. * Tenant of the Land, and he ap- 

pears to the Writ, and pleads Rein >; 
Diſcent, and Verdict againſt him, and 
before Judgment leaſes to B. he cannot 
"Win this Caſe falſify; for here, by this 
Judgment, the Iſſue i is bound and 
„ chargeable with the Statute ; M; and he 
being bound, his Leſſee that claims un- 
der him is bound alſo. The Caſe is 
| well argued, 3 Bult. 3 45. where are 
many good Caſes put about kallihing 
6 Recoveries. Rol. Rep. 4 24. 
e As to Tenant in Tail, it is held in all 
" the Books, that the Iflue, i in Tail ſhall 
never falſißſy in the Point tried; and 
"7 therefore, if a Recovery be againſt Te- 
# nant in Tail, and a Mient Dedire plead- 
Pr ed, wen THIS: has no Remedy, but by 
1 Attaint; but if the Verdict be on a 

collateral, Matter, and not on the Title, 
* or by Default, he may falſi fy. Beogl, ; 
28 Title Fauiſtar Meru, Phi 41: 
ft fit Gn ESLEL 532013 5595 nom 

FILES OY” A Man 


164 Treatiſe of Common Recoveries. 
A Man recovers Lands, and brings a 
Sri fac againſt M. M. and after bring 
a Sci fac againſt 7. Tertenant, who 
leads M. V. was not Tenant at the 
1 ime of the firſt Sci fac brought, ner 
iuuauam poſtea, but one B. — Eftate 
« the Tenant now has, ſo the Recovery 
1 void, and held a good Avoidance of the 
* Recovery ; and yet Won Tenure, gene- 
frl—ally is no ms” reals, e Re Þ 
every, Of. 3 
By the Stat. 21 H. 8. c. 15. Tenant 
for | ca by Stat. Merch. Staple or El. 
it, may falſify feigned Recoveries ſuf- 
ered by them in Reverſion; and tho 
none can falſify in the Point tried, yet Re 
in ſome Caſes where the Party cannot 
have Attaint, he may; but none can ſſÞave 
in any Caſe falſify, without making ſth: 
Title, nor can he falſify who claims the 
| waſte him that ſuffered the Recovery. by 
Theſe are the Rules laid down for by 


e 


1 


» 


- - falGfying Recoveries in Adverſary Writs, Lif 


and common Recoveries may alſo in ma 
: many 


A Treatiſe of Common Recoveries. - 
many Caſes be avoided. As if there be 


had nothing, and he vouches Tenant 


hath the Eſtate and Right, is not Party 
or Privy to the Recovery. As when a 
IWrit of Entry is brought againſt the 
Diſſeiſor, and he vouches a Stranger, or 
if another have a Term or Intereſt at the 
Time of the Common Recovery, there 
ey may falfify to fave their Intereſts 3 
or if it be by Covin by Tenant for 


Life to diſinherit the Reverfioner ; or 


Dy 


Recovery, a Writ of Error lies. 


And where a Common Recovery is 


that is barred by the Recovery, as by 
the Iſſue of Tenant in Tail, or if none, 
Aby the Remainder-Man, or Reverſioner 
or by Writ of Error; and if Tenant for 
s, Life ſuffer a Recovery, he in Reverſion 
in may falfify during the Life of Tenant 
= | hs 


IVY BB += > 72 r27T oo 


"WL 


no Tenant to the Precipe, or if the 
I Writ is brought againſt a Stranger that 


in Tail in Poſſeſſion, or becauſe he that 


if there be an Error of Subſtance in the 


avoidable, it muſt be avoided by him 


for 
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for Life, or after his Death. And 
whenever a Common Recovery is falſi. 
fied, it is by Writ of Error, by Plead- 
ing; and in ſome Ane Caſes, by Mo: 


| 5 
f "Y * | 
7 4 * + #7 . „ - þ 
tion of Co © .ovittoft 0 


If an Infant Scpchle 2 Common Re 5 
covery for Nonage, he muſt do it unde 
Age. 1 Mad. 49. e ee 2.0 
Mena l 1231 
See Stat. bf he. c. 11. chat Lef 
ſees in may falſify- 21 H. 8 
C. 17. Toft 22,1325 1324.“ 
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0 of E rrors in 8 gran a 
in what Caſes Common Recoveries and 
Fines may be amended. 


— : * 
. 


. Hindi being judicial 
Executions of the Agreement of 2 
Pharties: the Law gives them all favour- 2/:- 
able Conſtruction imaginable : And the | 
Judges even extend their Power to ſerve 4 
the Parties ' Intentions ; and the Courts 
at Weſtmin ſter are ever ready to ſupport 
them, where-ever they can, but yet ſo 
— ſas to keep up the Form of judicial Pro- 
ceedings, and not totally to introduce 
Barbariſm, and encourage Ignorance. 
And for the Support of Common Recove- 
Tj ries, being Common Aſſurances of Land, 
I the Stat. 23 El. c. 3. enacts, That no 
ns Common Recovery ſhall be. reverſed for 
Nitl PRO N 8 
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Grand Seſſions in Vales; and the Er- 
ror aſhgned was, that the Summons if 


dns ther Dads thankar,. neck fo m 
Warrant of Attorney at the Time off 


Appear 


there was another Warrant of Attor-| 
ney, Raym. 11, 34, 90. 1 Leb. 34. 


7 T — of Common 3 | 


falſe or incongruous Latin, Raſure, In- 
terlining, Miſentry, Omiſſion of the © 
Return of the Sheriff, or any other 
Want of Form. 


By the Stat. 10 &II V. 3. c. 14 
No Pine or Common Recovery, or amy 
other Judgment, unleſs Error bro git | 
in twenty Years; if Perſons infra, . 
then within five Years after the "Pack | 
diment removed. 1 

A Writ of Error was s brought to re 
verſe a Common Reco had at the 3< 


ance, but held good, Sid. 219 


And in this Caſe the Court, to fupport 
the Common Recovery, will intend 


. 130. Dyer 220. contra, 1 Leon. 


I 
86. and in Raym. 71. held that the 
Ded. Aa ng: is no Part of a Fine, though 

| a War- 
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: Warrant of Attorney is of a Recove- 


is 5 ill. 2 Vent. 96. 20 H. 7, 9. 


Septiman Nuadrageſim prox” futur, 


ſhall be referr d tothe fourth Week next, 
not the next Lent. Cro. El. 389. 


If the Vouchee die before Judgment, 


| or be under Age, and appear d in Per- 
ſon, or by Attorney, it is Error, 1 Rol. 
301. Dyer go. Palm. 224. 


An erroneous Common Recovery is 
good till reverſed, by Reaſon of the in- 


tended Recompence; and if Tenant in 
Tail ſuffer an erroneous Recovery, and 


after diſſeiſe the Recoveror, and dies, his 


: but iſ the Party be dead, then it 


Writ of Entry Ret die Lune quart 
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Hue ſhall not be remitted ; for the Re- 


covery ſhall be preſumed good, till it is 


reverſed. 3 R. 3. 10 R. 
If he who ſuffers a Cavin how 


| very levy a Fine, or make a Feoffment, 7 
he cannot have a Writ of Error to re- 


verſe it. 


"7 And 
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And Common Recoveries being only 
Common Aſſurances, the Court of 
Common Pleas does amend and ſupply f 

the Defects of Clerks and Attornies in 
the entring up ſuch Recoveries, or in 
Writs relating to the ſame. So a Com. d 

mon Recovery was agreed to be ſ{uffer'd, 
wherein John Ghaphamand Richard E. 

ton, were to be Demandants, and by M 
ſtake of the Clerk, the Writ of EntnſÞ 

was ſued out in the Name of Jobn Chap 

ham and John Elton, and the RecovernſÞ 

= ſuffer d in the Name of John Elton, ir- 
ſtead of Richard, and this Recovery 
mended, Trin. 2 Car. 1 Chapham vet 
Bacon. The Rule for this Amendments 
to be found in the Remembrance of Rule 
in Foley's Office, that Term, on the thirif 
Skin, and firſt Side of the ſame Skin. 
A Warrant of Attorney was givcnſf 
in order to ſuffer a Common Recovery 


þ by William Reynolds, and Heſter hi to 
Wife; but the Serjeant that took tha VE 
Warrant of Attorney, certifies the ſamqſj on 


to be given by the ſaid William Reynolds, 


| 
; and Margaret his Wife, and the Mitti- 
mus and Tranſcript were made of a 
n Warrant given by Margaret, and the 

in | Recovery entered accordingly, and all or- 


der'd to be amended. Mich. 4. Car. 1. 
the ſame Office, fifth Skin, on the Back 
Jof the ſame. N 
A Common Recovery agreed to be 
ſuffered by Arthur Golding & Urx, of 
Lands in Alpbamton, & Magna Hermny, 
in Com Eſſex, but by Miſtake, the ſame 
vas ſuffered of Lands in Alphampton 
and Lamar ſp, and ordered to be amend- 
er ed in the Writs of Entry, Seiſin and 
Entry of the Recovery, M. 6 Car. 1 
Skinner verſus Laud, the ſame Office, 
ſecond Skin, the Back of the Skin, 
A Common Recovery ſuffered by 
K. Callow & Ux- but the Name of the 
Wife totally omitted; and this order'd 
to be amended, M. 8 Car. 1. Thurban 
verſus Pantry; ſame Office, third Skin, 
nd on the Back of the ſame,  _ 
ef 2 2 A Com- 
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A Treatiſe of Common Recoveries. 
A Common Recovery was agreed to 


be ſuffered of Lands in Mew Church, 


Levington and Mer ſham, but Ve X 


Church was totally omitted in the Reco- 
very; and this upon reading the Inden- 
ture, ordered to be amended, T. 13 Car. 
1. M hetwell verſus M bers; : ſame Of- 


fice, ſecond Skin, firſt Side. 


A Common Recovery was agreed t to 


be ſuffered of two Meſſuages and one 


Garden in n 1800 bac _ of 


. gt ft 


nrx The 1 ; 4 i 1 N ver. Bid. 


dalph, e Office, firſt Skin, firſt Side. 

A Writ of Entry for a Common 
Recovery was ſued out returnable in 
Craſtiu Animarum, and a Recovery ſufſ- 


fered thereon, but the Writ of Seifin 
made returnable, the ſame Return as 


the Writ of Entry, and this ordered 
to be amended, P. 16 Car. 1. Donca- 


er verſus Campion, the fame Obe, 


third Skin, ag ond En 
«IND * A Deed 


A Treatiſe of Common Recoveries. 
A Deed to make the Tenant to the 
„Praæcipe, was executed, dated 1 Mov. 33 


Car. 2. and Common Recovery ſuffered 
Jtbercon, and the Writ of Entry made 


Pet” tres Mich, before the Date EY the 


and he Writ of Entry made, Ret,Craſtin” 


0 ö erſus Greenway & al: This Rule is in 
e 1 of Mr. Borrett ':Office. 


Jo | bo the Præcipe, dated the 11 Wow, and 
1. „Common Recovery ſuffered, and the 


Vrit of Entry 3 e menſe 
Mich), before the Date of the Deed, 


-. M. Wattry verſus Fodrell. 
nA Common Recovery had been ſuf- 


d Net, Aae the Date of the Deed, that 
- Wed he Uſes of it, and which ade the 
>, enant to the Pretipe, and on reading 

the Deed, order'd to be amended. Me | 


. * M. 2 . verſus Watts 
T His 


1453 


; 2 eed, and this ere to be amended, 


Inimarum, M. 4 W. & M. Bunce Sal 


A Deed was made to make a Tenant 


End this ordered to be amended. Mich. 


ered, and the Writ of Entry made 
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This Rule may be found in the Re- 


membrance of Mr. Cooles Office. 


A Fine and Common Recovery were 


agreed to be levied and ſuffered of the 


Manor of Inkfreld, in Com Salop, and 


by Miſtake, the ſame was made Ingle 
Feild, and both ordered to beamended, iþ 
vis. the Fine in the Record of the King' | 
Silver, in the Foot and Note of th 
Fine, and in all the Places of the ſaid] 
Fine and the Recovery. In the Writ] 
of Covenant, Writ of Entry, Exem-ſþ 
plification, G habere fac Sei ſinam, 9 V. 


Int J. Foſtre, Ar & Ux. And this 


Rule may be found in the Remembrance i 


of Mr. Cooles Office. 
A- Fine and Common. Recovery a. 
greed to be levied and ſuffered of Lands 


in Cranley, in Com Surry, and by. Mi- 


ſtake, the ſame was written Crawley ; 
and on Examination of the Procedings 


therein, and peruſal of the Deeds to 


make a Tenant ro the Præcipe, and de- 
nate ing e the ar _ the ſaid Fine and 
Recovery, 
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e Recovery, the ſame were ordered to be 
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| amended in the ſeveral Parts of the 


Fine and Recovery, and in the Writs 
of Covenant, Entry and Seiſin, 7. 
4 Jac. 2. Int William Freeman, Gen 

zer & William Montague, Jun, 


Ar' & Ux Deforc' : This alſo may be 
1 Coole s Office. 
g | be ſuffered of Lands in V. ton, in Com 


and ee to be amended in the Re- 
8 cord, and other Places of the ſaid Re- 
ce covery, and in the Writs of Entry, Sei- 

hn, Fe. M. 11 W. z. Int Simon Smith, 
. A,. Peten & Ric um Comit Dorſet, & 
dl Tenen; which Rule may be found in 
i- Þ the. Remembrance of N Coole s Of- 


3 fice. 


found in the Remembrance of Mr. 


A Common Recovery was agreed to 


| Glouc', and by Miſtake, written Waſton, 


I ant <Y iſh 1 vouch to 


to Warranty A. and one appears for him, 
e. it is Error, and the A ppearance void; 
d oy he ought to appear in Perſon, or elſe 
10 a Sum 
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a Sum ad Warr; and where Sum- 
mons is entred on the Roll, there, at the 
Return, the Vouchee may appear in Per. 
ſon, or by Attorney. 1 Leon. 8b. 


fo 
he 


N 


Page verſus Hayward. 


NVLcbolas Fear deviſed to his Niet 
Mary Bryant, and the Heirs Mak Nan 

of her Body, upon Condition, and pro- Ii 

| vided that ſhe intermarry with, and 
= have Iſſue Male by one Surnam'd Seari; i 
= and in Default of both the ſaid Con- 
ditions, he deviſed to Elixabeth Bryant, 

ſin the ſame Manner] and in Defe& 

thereof, he deviſed to George Sear! for 

ſixty Years, if he ſo long live, Remain- 
der to the Heirs Male of the Body of 
the ſaid George, and their Iſſue Male 


for 
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for ever: Mary, and Elizabeth with 
her Huſband, for ſhe. had then marri- 
ed one Clift, joined in a Fine to make 
a Tenant to the Præcipe, who was one 
Ihlaac Savery; Iſaac Savery vouched 
Mary Bryant, Elizabeth Clift and her 
E Huſband, and the Wife of the. Deviſor 
with her Huſband, ſhe being again mar- 


® 
E 
. 


chee. Et per Holt, Ch. Juſt. & tot 


| Fviſcd to Mary, was a good Eſtate Tail, 
and ſo was the Eſtate to Eliaabeth; but 


her and the Heirs Male: of . her Body 

begotten by a Searl, which is a middle 
ntail, not the hi oheſt nor the loweſt; 

for it might have Then to her and the 


which had been more. particular, yet 
this is a good Eſtate Tail within the 
tatute De Donis; tor it is within the 
Reaſon of that e Go. Lit. 16. . 


N Tried, and vouched them all jointly, and 
| Ithey vouched over the Common Vou- 


lit is a Special Entail, it is an Eſtate to 


Heirs of her Body begotten by 7. Searl, 


4 


Cur” , adjudg” d, that firſt; the Eſta:e de- 


Aa Secondly, 
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incomes The Words upon Condition 
th: expreſs Words of Cond; 
{i ſhall be taken tobe a Limitation; 
So it is held 1 Vent. 199, 202. and 
Holt ſaid he ſaw no Reaſon why the 
might not be ſo conſtrued in a Deed, 
though the Law had not been carrie 
ſo far; and ſo the Senſe is, if ſhe bag 
no Iſſue by a $zar/, upon her Death 
without ſuch ue; the Eftate ſhall & 
main over. | 
Thirdly, That the EBare Tail df 
Mary and Elizabeth, or either of then 
does not ceaſe by marrying one that i 
not a Searl; for the Remainder over ii 
in Default of both Conditions ; and in 
the mean time it is limited to her ant 
the Heirs Male of her Body; and ſhe} 
may ſurvive the firſt Huſband, and al. _ 
ter marry a Seari; and ſo there is a Poſ- hi 
Gbility as long as ſhe lives. | 
Fourthly, If the Eſtate had bes toll ct 
Mary, rr the Heirs Male of her Body 
1 70 a Sear! to be On; provided and 


838 


© 
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upon Condition ſhe do marry any but 
2 Searl, that then it ſhall remain and 
be to J. S. and his Heirs. A Common 


Recovery ſuffered before Marriage will 


bar the Eſtate Tail and Remainders; 


and tho ſhe after marry with another, 


it ſhall not avoid the ee, And 
the Court took a Difference between a 
Collateral Condition and a Condition 
that runs with the Land. 
reſerves a Rent, with Condition to re- 
Renter, a Recovery will not bar it, aliter, 
lif it be to re-enter for Nonpayment of 
a Sum in Groſs. Vide 1 Mod. 108, 

111. 2 Lev. 28. 


And as to Common nende ben g 


him in Remainder jointly, and they 
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If the Donor 


| of great Uſe, the Chief Juſtice deſir 4 

to ſpeak largely. _ 
| Firſt, If Tenant to the Præcipe v vou- 
ches Tenant in Tail in Poſſeſſion, and 


jointly vouch over the Common Vou- 


chee, this is good; not but it may be 
more regular that the Tenant - vouch 
A a 2 Mary 
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1 Writ ſhall only abate as to the relt. 


7 
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Mary Bryant, and ſhe Elizabeth, and Ml b 
ſhe over the Common Vouchee, that Nc 
the: Recovery 1 in Value may not be joint 
but enure ſeverally; yet the other 
Way is ſuthcient, for where in an Ad- 
verſary Action a Præcipe is brought a- 
gainſt ſeveral, it is enough that one 
hath the Tenancy of the Land; and Nc 
if he would plead that he is ſole Te t 
nant, and traverſe that the other hath i 
anything, the Demandant may admit 
that, and proceed as to him, and the 


Alſo the others may diſclaim ; and a 


Joining a Stranger with the Tenant I ai 


does not hurt, fo | Joining a Stranger b. 


with the Vouchee, does not; for he 5A 
but in loco r a Tenant to the N a 


ROE ir 
en Wnt TN If Maat in Tail males F 
a Tenant to the Præcipe, and he vou- C 
ches a Stranger, and the Stranger vou- I n 
y 

b 


ches Tenant in Tail, and he the Com- 


mon 1 Vouchee, that is good; for his 
WOES being 


A Treatiſ, 2 of Common Recoveries. 
being a Stranger is not material ; be- 
caule, 1 in Judgment of Law, he is be- 


come Tenant by the Voucher to the 


Precipe, and a Releaſe to him is good, 
and the Voucher is good, whether 


there be a real Warranty or no. At 
Common Law, if a Stranger was vou- 
ched, the Demandant could not coun- 
| ter-plead i it; by Weſim. x. c. 4- he may 
if he be abſent counterplead the Vou- 

cher, /ci/. that the Vouchee and his - Lag 
W Anceſtors, never had anything in the 
Land, but not if he be preſent. It is 
enough that Tenant in Tail. comes in 
| and owns a Warranty ; for there may 


be a Warranty. Suppoſe an Adverſary 
Action againſt Tenant in Tail, who has 


a Warranty, and he makes a Feoffment 
in Fee, with Warranty, or has levied a 
Fine with VVarranty, and the Feoffee or 


Conuſee vouch the Tenant in Tail, he 
may make Uſe of his VVarranty, and 
yet he was not ſeiſed of the Eſtate Tail, 


but 1 in that Caſe may dernign the VVar- 


ranty, 


Ke 
» 2 
8 
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ranty, a 
pence as of his Eſtate Tail; for when- 


he ever had, and ay he may 


deraign the Warranty. Fide 1 Inf. 


Lad, the Vouchee's 


a Stranger Was 


Objettion : 
muſt be joint, as the Voucher is, and 
then it will not enure according to the 


Eftates which are ſeveral. As to the 


ſecond Point, the Cafe ftands thus: 


Tenant in Tail, and he in Remainder 


in Tail join in making a Tenant to 
the Præcipe, and are jointly vouched, 


and jointly vouch ever the Common 


Vouchee. Now my Brother Hooper 


objected that the Tenant in Tail, 
and be in the Remainder ought to 


have 


then he recovers in Recom- ? 


ever Tenant in Tail comes in as Vou- 
chee, he comes in in Privity of all Eſtates 


385. 4. Secondly, The Chief Juſtice | 


not dog becauſe, though there be 
ng real Warranty, the Recovery in Va- 
lie is the fame, and the Admittance of Þ 

"Tenant in Fail has made it Real. { 


. A y md dn REST ah. © oi ot 


The Recovery in Value : 
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have been vouched ſeverally, viz. Te- 
nant in Tail rſt, and he have vou- 
ched over the Remainder-Man in Tail; 
for as that is, viz, as the Voucher was 
Joint, the Recovery in Value muſt be 
Joint; and ſo the Tenant in Tail, and 
be in 5 
MNoieties in Value; whereas the whole 
was recovered againſt the Tenant in 
Tail, and conſequently to bind the If- 
ſue, he ought to recover in Value the 
g whole, and conſequently the Recovery 
in Value not being proportionable to 


the Remainder muſt recover 


the Loſs, the Common Recovery is not 
good; but if it had been in the other 


| Way, he would have recovered the 


whole in Value, e 


In order to anſwer chat Objection, 


he ſaid he would conſider three Things, 
the ſecond was by Way of Preparatibn 
and Narrowing of the Point in Queſti- 
on, which would be the third ; and he 
faid that he was the larger upon this 
Matter, becauſe it was of a greater 
Conſequence. 1 The 


Tenants of the Freehold, but 


43 
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The firſt Thing (he ſaid) was, That if 
a a Precipe were; brought againſt Tenant 


in Tail in Poſſeſſion, and a Stranger in 


an Adverſary Action, and a Recovery 
was had, that this would be a good 
Recovery: He ſaid, that what he ſaid 
was the Opinion of us all; he ſaid, that 
indeed, the Iſſue 1 in Tail mig ht falſify 
if there was: any faint . 3 and 
the Reaſon of the firfl Poſition, he 
ſaid, was; becauſe where a Precipe was 
brought againſt ſeveral Perſons, it was 
not neceſſary that they all ſhould be 


of them were Tenants to che Precipe,! it 


was ſufficient; for if the Tenant in 


| T ail would come in and take the Te- 


nancy upon him, the joining of a 


; Srranger- with him in the Writ; ' would 
not have abated it, but the LE "Da 


I dant might admit the Tenant in Tail 
ſole Tenant, and go on againſt him, 


and that would be good; and the Di- 


=; e in che 8 885 0. were, 


C e el that 


5 
wy 
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that in a Præcipe, &c. if one Diſ- 


claim” d, or made Default after Default, 


185 


or ſaid nothing, and the other took the 


whole Tenancy upon him, and pleaded 


in Bar, Sc. the Demandant may ac- 


cept "cl for his. Tenant, and anſwer 
to the Bar; but if both take the whole 
Tenancy : apon them, or ſeveral Te- 


nancies of Parcel, the Demandant muſt. 

21 E. 3. 

10. 42 E. 

3. 8. . 


of Force maintain his Writ; and for 
that he cited, among other Books, which 


l could not take, Bro. Tit. Several Tenan- 10 Hl. b. 


52% V3 :1£e14s 2 M440, 243: 608 
41 E. z. 20. and brought many Au- 


ng, in theſe Caſes, he ſaid, 
might be ſeen, Raf. 276. And if 
Bringing a Præcipe againſt; Tenant in 


i 28. 
1 


| 45 27 
thorities to prove it, Br. Fitz. Tit. Boer 134 


pl. 11. 


Maintenance de brief. And the Form 
of Pleadi 


Tail and a Stranger, would not vi- 


tiate a Recovery, then of Conſequence 
neither will a Joint Voucher; for by 
the Voucher, when the Vouchee comes 
in and enters into the Warranty, he is 


Eb: -* as 
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as much Tenant in Law to the Writ, 
as if the Præcipe had been brought 
againſt him. And ſo the Caſe of a 
Stranger, being vouched jointly with 
him that has the Intereſt, will not dif- 
fer from the Caſe of a Stranger being 
made Tenant in the Writ with the 
Real Tenant. 2dly, There is another 
__  Reafon why ſuch a Recovery will be 
good, vis, becauſe the Matter, that 
makes the Writ abatable, will not a- 
void it, if it be not pleaded in Abate- 
ment: As if a Præcipe be brought a. 
geainſt one Jointenant, leaving out his 
Companion, if he plead the Tointe- 
nancy in Abatement, the Writ will 
abate; but if he plead in Chief, &c. 
and a Recovery be had againſt him, it 
will be good for a Moiety; and as to 
that, it is the very Caſe of the Mar- 
quis of M incheſtet, 3 Go. 3. a. b. where ff ; 
Baron and Feme cintenants for Life, . 
Remainder in Tail to the Baron, aPre- b 
cipe was brought againſt the Baron only, 


and 


— =. 8 
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0 he vouched the Common Vouchee; 
and re/olv'd that though as well the 


Recovery. operates only by Eſtoppel, 


which will not bind the Iſſue in Tail; 


ſo here, this being only Matter of A- 


batement, there being no Advantage 
taken of it, the Recovery will be good. 
If a Præcipe againſt Tenant in Tal 
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Tenant as the Bo wk might have a- 
bated the Writ, yet when they, by ap- 
pearing gratis, admit the Writ, good, 
and the Recovery is had againſt —— 
it is a good Bar to the Eſtate Tail for a 
Moiety; but as to the other Moiety, it 
is no Bar, becauſe there was no Tenant 
to the Præcipe, as to that, and ſo the 


and a Stranger were good, a Voucher 


of Tenant in Tail and a Stranger, 


would be good too; becauſe the Vou- 
chee 1 is Tenant in Law. to the Writ. 


The ſecond T hing he ſaid was, that 
9 Tenant in Tall made a Tenant 


to the Præcipe, and a Præcipe was 
- hroug ht * Tenant to the Præcipe, 
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and he vouched a Stranger, who vou- 
ches Tenant in Tail, and he vouched 


over the Common Vouchee, that this 
would be a good Recovery; and that 
for theſe Reaſons: Fir ſt, Suppoſe it an 
Adverſary Action, if a Præcipe were 
brought at Common Law againſt 7. 5. 
and he vouched a Stranger, who never 
had any Thing in the Land, there wa 
no Remedy for it; for the Demandan 
could not counter- plead the Voucher 
till the Stat. of V. x. c. 40. And th 
was a very great Inconveniency; fa 
when a Præcipe was brought againſt th} 
Tenant of the Land, he might vouch 


a Stranger, and ſo his Vouchee might, 


and ſo on in inſinitum, which was an end- 


leſs Delay; and ſo that Stat. gave the 


Counterplea, that the Vouchee, nor 
his Anceſtors were ever ſeiſed of the 
Thing in Demand, by which the) 
might have enfeoffed the Tenant off - 
bis Anceſtors; but with this Exception 
unleſs the Warrantor were - preſent 


all 
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and would gratis enter into the War- 
d ranty; but if the Vouchee be abſent, 
is the Demandant may counterplead the 
at Voucher, as before, becauſe there will be 
na Delay to the Demandant by the Sum- 
re MY mons, which muſt go againſt the Vou- 
d. chee; and in Common Recoveries, to 
er avoid Exceptions, the Vouchee is gene- 
rally preſent. If a Stranger be a good 
nt Vouchee, then ſecondly, he is Tenant to 
1 the Writ, and pleads to the Right, er de- 
ns ferdir jus ſuum quando, &c. and a Re- co. Li. 


r leaſe to him by the Demandant, after 4 

be he has enter'd into the Warranty, is AM 

ch good, and the Vouchee may plead it Fit 

after thg laſt Continuance, and it is as Ui 
good as if it had been made to the Ai 
- Tenant himſelf ; and it is not material 


vhether there was any real Warranty 
twixt the Tenant and the Vouchee; 
but when that has been once admitted 
upon Record, ſince there might have 
been a Warranty between them, it is 
all one as if there had been; and this 
mo TE” might 


. 
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might be collected from the Caſes, of 
Common Recoveties, 3 Co. if they 
were obſerved. If Tenant in Tail is 
diſſeiſed, and a Precipe is brought a. 
gainſt the Diſſeiſor, who vouches Dil 
ſeiſec; that will bar the Eſtate Tail 
c. and yet here is no Warranty be. 
tween the Diſſeiſor and Tenant in Tail; 
for though there was none, yet ſeeing | 

there might have been one, for the Diflei MI 
ſee might have. releaſed to the Diſſei. 


ſor, with Warranty, now it is admit. 


ted on Record, it is all one as if ther] 
had been a Warranty; ; and the Diſſes 


ſee Tenant in Tail coming in, in Ri ght | 


of the Entail, the Eſtate Tail, Sc. «IM, 

barred : I ſuppoſe this to be dh Adverſe . 
Action. Tenant in Tail with War- 
ranty ee a Feoffment in Fee with 


: Warranty, or levies a Fine; the Te-. 


nant in Tail can never have his Eſtate 
Tail again, againſt his own Feoffment, 
Sc. But yet if a Precipe be brought 

a * the Feoffee or Conuſee, who 


vouches 


on Recoveries. 


vouches Tenant in Tail, and he the 
Common Vouchee, the Tenant in Tail 
ſhall recover an Eſtate Tail, though he 
has parted with his Eftate, and ſhall 
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to deraign the Warranty Paramount; 5 


there might are been a Warranty, 
Land it is ſuppoſed in the Recovery; 
land fo where a Stranger is vouched, 


he over the Common Vouchee, that 
will be good, becauſe there this ht have 
een ſuch real Warranties. FExoffee 
with Warranty to him; his HEirs and 


ainder in Fee, the Donee miele a 
" eoffment in Fee, the Feoffee ſhall not 


not in Privity of Eſtate; and ſo is 
Taft. 385. But if in that Cafe the 


ouched” he — Rs deraigned the 
. 


make uſe of the Recovery againſt him 


and the Reaſon is, becauſe all the while | 


End vouches over Tenant'in Tail, and 


Aſſigns, makes a Gift in Tail, the Re- 
ouch as Aflignee, beeauſe he comes 


| Feoffinent of the Tenant in Tail had 
deen with Warranty, if he had been 


2. 5 Warranty Paramount. It Tenant in 


all the Remainders, becaule he in the 
next Remainder that was vonched | 
came in, in Privity of the Eſtate Tail; 


B. in Tail, the Remainder to C. in Tail 
the Remainder ro D. in Fee, A. make: 
a Feoffment in Fee, the Feoffee ſuffen 
a Common Recovery, in which B. is 
vouched, and he vouches over the Come 


Præcipe is brou ght, and he vouche 
FJ. S. and he BS th e over the Common 


in Privity of the Eſtate Tail, and ſo 
none of the Remainders could be al. 1 
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Tail be attainted of Preston, and the 
King grants the Land to J. S. who bar- 
gains and ſells to B. againſt whom the 


Vouchee; that ſhall not bar the Re- 
mainders; for J. S. does not come in] 


fected by the Warranty; but ſuppoſt | 
the Patentee had vouched the next Re. 
mainder-Man ; that had been a Bar v 


and this is warranted by the Caſe put in 
Cuppledile s Caſe, 3 Coke 6. a. That ii 
A. be Tenant in Tail, the Remainderto 


> . mon 
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mon Vouchee; in this the Eſtate Tail of 
A is not barred, but B. and all the Re- 
mainders over are hamed: And fo, by 
the fame Reaſon, if the Patentee had 
vouched him in the next Remainder, in 
that Caſe in Rolle, the Common Reco- 
very had been a Bar. But it is objected, 
that the Vouchee had nothing in the 
Land; but to that I anſwer, that he 
bas entered into the Warranty, and by 
that has ſubjected his own Heir to re- 
der the Value, and the Tenant in Tail 
who was vouched, comes in in Privity 
of the Eſtate Tail, as much as where 
the Tenant in Tail has made a Feoff- 
il; ment, or been diſſeiſed, and during the 
u Diſſeiſin, &c. is vouched ; and it is no 
i Objection that there was no real War- 
ranty in D. the Stranger and Tenant in 
Tail; for if that were a ſufficient Ob- 
| jection, it would over- turn all the Reco- 
ersveries, and conſequently unſettle all the 
is) Bltates in England; but the Warranty ” 
3 admitted upon Record, and being ſo 


Ce admitted 


Po 
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admitted between Perſons that were ca. 
pable of having made ſuch a Warranty, 

it is all one as if there had been really þ 
and in Fact ſuch a Warranty; but then 
it is made a Queſtion, what Eſtate the 
Stranger ſhall recover in Value; and toſ 
that | anſwer, that he ſhall recover | 
 Fee-fimple; for the Tenant in Tail and 
His Heirs are eſtopped by the Record to] 
ſay that the Stranger had not any Eſtate 
in the Land; and if they cannot aſſigi 
any ſpecial Eſtate, that he had not 4 
'Fee-ſimple, and this Eſtoppel will bet | | 
Avail, for it does not affect the Eſtate 
Tail, but the Aſſets in the Fee-fimplef 
I have mentioned this Matter, becauſe it 
may be of very good Uſe to have Re- 
-coveries in this Manner, for thoſe that 
-purchaſe an Eſtate of a Family may 
have a very good Title upon the Foot] 
of one Settlement; yet there may be 
latent Settlements in the Family, and} 
ſo it is the wiſeſt Way for a Purchaſor 
to bring in as many of the Family 1 
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he can, and vouch them all. To the 
Third, which was the ſecopd great 


Point, he ſaid that the great Difficul- 


ty of it was upon the Account that 


the Recovery in Value muſt not be pro- 
portionable to the Loſs ; for by the 
Joint Voucher, the Recovery in Value 


muſt be ſoint; whereas the Vouchees 


. were Tenants in Tail of the whole, the 
one in Poſſeſſion, the other in Remain- 


der; and this indeed would be a great 


Odjection, if the Caſe were conſidered 

upon the Foot of the Eſtoppel, for the 

$ Tenant in Tail will be eſtopped during 
his Life, to claim any more than a 


Moiety of the Recompence in Value; 


but then after his Death the Iſſue in 
Tail will not be eſtopped, but may ſay 
that the other was Tenant in Tail 
in Remainder, had not any Eſtate in 
Poſſeſſion in the Land, ſo the Recom- 


pence will enure to him alone; and 


there is no Difference between this 


Caſe and the Caſe of Eare verſus Sew 
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in Phw. 514. where the Hufband was 
Tenant in Tail of Lands, and a Pre- 
cipe was brought againſt him and his 
Wife, and they vouched over the Com- 


mon Wie and the Recovery Was 


held to be good; for there it was objec- 


ted that the Recompence in Value, which 


was the Cauſe of the Bar, ſhould by 


the Surviving of the Wife go to i | 
by Concluſion, and ſo no Reaſon to | 
bar the Iſſue in Tail; but it was held | 
that the Iſſue in Tail ſhould not be || 
bound by any Eftoppel, which his Fa- 
ther admitted by joining in Voucher 
with his Wife, any more for the Re- 
compence in Value, than he ſhould be 


by an Eſtoppel made by his Father, for 


the old Fntail Land which is recovered | 


againſt his Father, but was abateable 
againſt the Wife, to ſay that ſhe had 
loſt nothing, and that his Pather was 


ſole Tenement in Tail, and ſhe had 


nothing. Cro. El. 376. 4 and that he 


| * * Perſon this. had loft the 


g. 8 . e SFr bo ptr Y 


whole, | 


Recovery ona Præcipe againſt the Grantee 
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whole, ſhould have the whole Recom- 


pence, and that of the ſame Eſtate that 
he had loſt, and the Feme ſhould have 
nothing. There was a Caſe in Trin. 
1657. Rot. 179 or 180. between Mur 


rell and Osburn, a Report of which I 
have under my Lord Chief Juſtice 
Bridgman's own Hand in a Manuſcript 
$1 have of his, where this very Point 

came in Queſtion. My Lord Ch. Juſt. 
8 Bridgman was a very ſtudious Gentle- 
man, and though he kept to his Cham- 
bers, yet he had an Account brought 
him of all that paſt in the Courts. The 


Caſe was in a 1 in Remainder 


expectant upon an Eſtate Tail; the Te- 
nant in Tail pleads in Bar a Common 


of Tenant in Tail, in which Tenant in 
Tail and a Stranger were jointly vou- 


ched, and vouched over the Common 


Vouchee; and it was reſolved that this 
was a good Recovery, and bound all 
the Remainders: And Bridgman men- 


tions 
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tions the Caſe 22 H. 8. Br. Recovery 
in Value 27. is to the ſame Purpoſe; 
there the Feme was Tenant in Tail, 
and a Precipe was brought againſt Baron 
and Feme, and they vouched over the 
Common Vouchee, and the Eſtate Tail] 
Was held to be barred; and there it ; 
held, that though the Huſband ſurviv d, 
yet the Recovery ſhall bind the Iſſue in Þ 
Tail; for the Recompence ſhall go] 
where the Land recovered ſhould have 
gone; this is full to the Point; for the] 
_ Huſband is as much a Stranger to th: 
Wife's Eftate Tail as any Body; and] 
ſo in Eare and Snow's Caſe, is the Wile 
to the Huſband's; and the only Diver-| 
_ tity between the two Caſes is, that in the 
Caſe in Br. the Huſband muſt be nam'd,|if 
but in that in Pow. the Wife need not. 
He ſaid there was a Caſe adjudged in 
the late Times in this Court, Locher 
and Palfreman, Hill. 165 1. which wa| 
reported obſcurely in Style 319. but 
he nad a Report of it in the ſame Book 
200 . off 
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of my Lord Bridgman's, where Huſ- 
| band and Wife were ſeiſed of a Rever- 
ſion in Fee expectant upon an Eftate 
for Life, and made a Feoffment in Fee 
to make a Tenant to the Præcipe, but 
f that happened to be void, becauſe the 
LTenant for Life continuedall the while 
N in Poſſeſſion; but there a Præcip was 
brought againſt the Feoffee, and he vou- 
ched the Huſband and Wife, and they 
vouched over the Comment Vouchee, Co. El 
and that was held to be good; for if a NA. 21. 
Præcipe be brought againſt a Stranger, 
and he vouches Tenant: in Fee-ſimple, 
the Recovery is good againſt Tenant in 
- Fee ſimple by Warpe but the Rea - 
hel fon why ſuch a Recovery is not good 
4, againſt the Iſſue in Tail is, ae the 
Eſtoppel as to him is not binding; and if 
ina Precipe be brought againſt Baron and 
4 Feme, or Baron and Feme come in as 
Vouchees, the Wife is as much eſtop- 
| ped as if ſhe was a Feme Sole, and 12 5 


i there i is no CO as to the Eſtoppel, 1 


356. 2 O. 
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if Tenant in Fee-fimple be Tenant to 
the Prucipe, or come in as Vouchee; 

and to that Purpoſe is the Caſe in 
3 Cre.” 21. where Tenant in Fee - ſimple 
expectant upon an Eſtate for Life bar. 
gained and ſold to J. S. againft whom: 
=cipe was brought, 8 he vouched 


rr A. i, © 


As Tenant in e and the Re- 


<overy was held to be good againſt him 1 | 


in the Reverſion and his Heirs: He 
concluded with the Cafe in 1 If. 
| 318. that if the Hein 
at Common Law and the Heir in 


Burrough E ngliſh be vouched, and 


vouch over the Common Voucher, 4 
the Heir in Burrough Englith [ſhall 


have the whole Rec 


Er in Va 


due, becauſe the has all the Loſs, and 


Io of che Heirs in Gavelkind, r. 
ang 10 in the "Cafe of are and Snow, 
_ «he Wile, 


— but the iſſue /in Tail thall have 
9 ON -- thewhole Recompenes in Value, becauſe 
5 eehte; ſo — though there 


be 


Nurviving, fhall have 


be 1 Joint Voucher, 
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pence in Value ſhall go only to the Iſſue 


of Tenant" in Tail in Polhion, and 


ſo ſucceſfively; ; and conſequently the 
Common Recovery 1 is a good Bar, hay 


ment was given for the Defendant. 
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| Lanci . -Fobn ibaa on * Demiſe | 


of Jobn Earl of Angleſea, and Hen- 


Fietta- Maria his Wife, and Lady 


Elizabeth Stanley, Spin! ſter, Plaintiffs, 


James Karl of; — add] Others his 


| If Tenants, Defendants. 
1 8 v be A 21 

F. . Inter 
»tbom, and. ſeveral thouſand. Acres 
of Land in Lathom, and other Places 


D d in 


* 


alia; Bans Ma ak; tm 
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in. ſe ng County of Lancaſter, on Not 
guilty pleaded on a Trial at Lancaſter 
3 the Jury found ſeyeral general 
Verdidts as to Parcels, and inter alia 
as to Crofs- Hall in Lathom, and all the 
Premiſſes, except the Reſidue of the 
Manor of Larbom, two thouſand Acres It 
of Land in Latbom, Parcel of the ſame 1 
Manor, the Manor of Newburgh, two I T 
hundred and fifty Acres of Land in 4 
Meuburgb in Lathom, and Mew Par in 
Latbom: The Earl is found Not guilty; 
and as to the Particulars excepted, find ; 

a Special Verdict. 18 
That William Earl of Derby wa t 
| ſeiled thereof in Fee, and 1—— 60 ſo ff 
ſeiſed, to the Intent chat Sir Tomas 
Leig þ and others might conyey the ſame if © 
to —_ Elizabeth,.her Heirs and Suc- i E 
ceſſors, and that the Earl might accept h 
from the Queen a Grant to the Earl | ſt 
and the Heirs Male of his Body, and tl 
for Default of ſuch Iſſue, to the Heirs || © 
1 Male of the $2 of Ir George! Stan- b 
| 155 a Ley, 85 
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leave the Reverſion in the Crown, en- 


feoffed the ſaid Sir Thomas Leigh, and 


others, and their Heirs. 

And the ſaid Feoffees, being by Vir- 
tue thereof ſeiſed in Fee, did, in Pur- 
ſuance of the ſaid Intent, by Deed in- 
rolled convey the ſame the Eighth of 
December, 43 Eliz. to the Queen, her 


; ind and Succeſſors. 


That Queen Elizabeth; in further 
puede of the ſame Intention, the 


tent, for divers good Cauſes and Con- 
fiderations the Queen ſpecially moving, 
and at the Petition of the ſaid Earl, 


$ conveyed the fame to the ſaid 7/7; ham 
Earl of Derby, and the Heirs Male of 


his Body - and for Default of ſuch Iſ- 
ſue, to the Heirs Male of the Body of 


the faid Sir George Stanley, to be beld 


203 
V, formerly Lord Strange, and ſhould 


* 
a 


1 Seventh of January, by her Letters Pa- 


of the Queen, her Heirs and Succeſſors, 


by t the Service of one rs s Fee. 


D 4 hag TT That 
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That an Act of parliament was made 
the Eighteenth of November, 4 Fac. 1, 
Wicks it was Enacted, That the 
ſaid William Earl of Derby, and the 
Heirs Male of his Body, Ku in De- 
fault of ſuch Iſſue, then the Heirs 
Male of the Body of the ſaid Sir 
George Stanley, ſhould enjoy the laſt 


n * 


2 


Act had not been made.. 


That the ſaid Reverſion 1 J 


from the ſaid Queen to King James l. 


and that the ſaid Reverſion deſcended Fl 


from him to King Charles I. 


That King Charles I. the Freak of 


July i in the 1 Vear of his Reign, 


made an Award under his Privy Seal, 
That William Earl of Derby, and ame 


Lord Strange, ſhould grant a Rent- 
Charge of 600 /. a Year, out of an 


Eſtate of ſufficient Value, to Charles | 


PR and the Heirs Male of his 
Body, 


mentioned Premiſſes, and that the 
King ſhould hold ſuch Eſtate, Right, 1 
Title, Intereſt and Reverſion, as it the i 
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Pod y, and for Default. of ſuch Iſſue, 


Fames S baue and the Heirs Male 
of his Body. 


That King — I. afterwards by 


1 Lee Patent the Third of Fuly, 


Car. 1. reciting the Letters Patent 
+ Queen Elizabeth, the Act of Par- 


| liament, and the N and to enable 


the fd Fames | Lord Strange to perform 
the Award, granted the Reverſion to the 


| ſaid James ord Strange and his Heirs, 
to be holden by the ſame Services. 


The King by the ſame Letters Pa- 


| tent willed and declared, that the ſaid 


James Lord Strange, withi in a Year after 


the Lands, Sc. ſhould revert to the 
King in the ſame Manner as if the Let- 
ters Patent had not been made, charge- 
able nevertheleſs with a Rent-charge. 
The Eleventh of Auguſt, 13 Car. x, 
for Performance of that Award, by 
Inde nture inrolled in Chancery, the 


ſaid 


204% 
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the Date thereof, ſhould cauſe the Re- 
verſion to be granted or limited, that 


| ſaid Earl of Derby, and James Lord 


chargeable therewith to the Uſe of the. 
ſaid William Earl of Derby, and the | 5 


nor his Heirs os Aſſigns, did within | 
one Year convey the Reverſion , Jo as | 
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Strange, covenanted to convey within 
two Vears the ſame Premiſſes by Fine, 5 


to the Intent the Rent-· charge might be Li 


paid according to the AVER and that i 
the Premiſſes in Queſtion ſhould oo 


Heirs Male of his Body; and for De. 


fault of ſuch Iflue, to the Heirs Malk E 
of the Body of Sir George Stanley Lord f 
Strange; and for Default of ſuch I. 
ſue, to the Uſe of James Lord Strange 1 © 


his Heirs and Aﬀigns. Inu: 
T wenty- firſt of AuguP, 15 Car. 1. 
a Fine was levied of the Manor of La. Un 


rbom to the Uſes in the Covenant; and M7 
there were Proclamations thereu pon. 


That neither James Lord 9 trange, I. 


the Pre miſſes mi ght revert. 5 . 
That Earl // 22 was ſeiſed by Vir- B 
tue of the Eſtate Tail, which deſcended nc 


to 
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terwards to Charles Earl of Derby, and 
e, to Willin-Gerge-Richard 
J Earl of Derby. 
S That // . being 
ſo ſeiſed in Tail, made an Indenture, 
e Date the Eighteenth of Auguſt, 
12. 3. and ſealed and 8 the 
N Thirtieth of the ſame Auguſt. 


and appears, to be a Bargain and Sale 
for a Year, from the Earl of Derby to 
Jobn Thornton and Jobn Hayes, * the 
5 Manor of Lat bom, the Cap ital Meſ- 


Rents of or in the ſaid Manor, 
and all Lands and Hereditaments in 
] f .athom, in the actual Tenure or Oc- 
cupation of the ſaid Earl, and divers 
Lands and Hereditaments in other 
Places, in Poſſeſſion of ſeveral T n 
cherein named. | 

That the faid N. „ 
Lord. Earl of Derby made another 
| ndentu re, dated 1 4 Nineteenth of 


Auguſt, 


to the ſaid James Lord Strange, and af- 


The Indenture is found 7 in hæc Verba, 


20% 


| *y and Demeſne Lands, Park, Waſtes 
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Thornton and Hayes and their Hein, 
in order to make chem Tenants to the 


4 77e. iſe Jo Common Recoveries. 


Auguſt, but firſt ſealed by him the 
5 kirtieth of : Auguſt the ſame. Year. 
This Indenture is found 172 hec 72 er- 


za, and appears to be a Releaſe from 


the ſame Earl of the ſame Premiſſes to 


Precipe. | 8 


That at the Time * Sealing ch 
two Indentures, 1 there were blank Space 
left immediately after tlie Words Joh 
Harroth, in order to inſert their N armes 
_ of other Tenants. of © Lands in the 
Towns mention'd in thoſe Indentures 


That a Writ of Entry was ſued out 


of the Manor of Lathom, Sc. chef 
Nineteenth of AHuguſt, 13 W. 3. 1. 
turnable the firſt Day of the next 


General Seſſion of Aſſizes at Lancaſter. 


That the firſt Day of the next Aſ- 
ges (to wit) V. e the Third Day | 


1 dd Ste ere nie, 


of Seprember, 13 W. 3. the Writ was 


returned; the bt Day the Earl, 


who | by vouched' and ſaramoned, ap- 


CY 
3 * 


| peared, 


FFF 


——— nn 


hy i fwd om @ won 


eee SON Hr IR ig CEE ER” eee 5 5 ; | 
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| peared, and vouches the Common Vou- 


| chee, and thereupon. a Recovery is ſuf- 
fered, and the Demandants have Judg- 


ment to recover Seiſin; and. pray 
Writ of Seiſin, recuinabÞ on Monday 


next in the ſame Seſſion. 


That on Friday the Fifth of Septem- 
ber the Spaces were filled up with the 
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Names of ſeveral other Tenants of 


| | Lands in the ſame Manors and Towns, 
which Names were inſerted by the ſaid 
Dornton, Party to the Deeds. 


The jury further find that /: W 


J | | George-Richard' Earl of Derby, being 
ſo ſeiſed as aforeſaid, of the Lid Re- 
xy due of the faid 3 of Lathom, and 


the ſaid two thouſand Acres of Land 


in Lathom, the ſaid Manor of Mew 
7.8 5zrgb, two hundred and; fifty Acres of 
| kan Parcel thereof in Newburgh in 


Larbom, of New Park, and of the Meſ- 


| fuage, and fixty Acres in Lathow, call d 


New Park, 2 Auguft 19. Car. 2. in 


| Conſideration of Five Shillings, made 


ö a Bar- 


4 Bargain and Sale tor a Year to 
Heneage Lord Finch and others of inter 
alia the ſaid Manor of MN ewburgh and 
Mero Park in Lathom; ' © 

That the Third of Auguſt the ſame 


our: he made an Indenture of Releaſe 


cf the ſame Premiſſes to the lame Far. 1 


ties and their Heirs. 


| The Releaſe is found 5 ler #7 * 1 
et is inter alia of the Manor of Vew- I 


burgh and New Park, to hold the fame Ii - 


to the Truſtees and their Heirs, to the 
Uſe of the Truſtees and their Heirs, | 
during the Life of Dorothea H. elend 
then Counteſs Dowager of Derby, in 
Truſt to pay her a Rent of Cool. a 
Year Quarterly for her Life; and from | 
and after her Deceaſe, then as to the 


Manor of Newburgh wad Mew Park, to 


and for the Uſes of ſuch Perſons, for 
{ſuch Eſtates, and with ſuch Powers 

and with ſuch Remainders, as in and 

by the ſaid Act of Parliament of the 3 

Eoveth of King Jones I, is limited and 
; expreſſed, | 


d 


ad 
d, | 


Þ 5 

3 * > 
oo” i . 
ne; 6 £ 
DJ o * 4 - S 

> : 4 x + ® 
on, , we 

ore 1 

2 
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expreſſed, and in ſuch Sort and Man- 


ner, as the ſame ſhould have gone, if 


1 this preſent: Settlement had not been 


made; and the ſaid. Earl covenants to 


4 levy 2 Fi ine to the Uſes in that Deed. 


That a Fine was levied: 1 
the Twentieth of Auguſt 30 Can. 2. 
with Proclamations of / inter alia) the 
Manor of IN erg and N. e Park in 


18 


That the Fae af. emi 5 3 


| | PRs hundred and fifty Acres of Land, 
Part thereof, lye in 2 that New 
8 Park, at theo Tama, of the Settlement, 
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29 Car. 2. was Parcel of the Manor of 


Latbom, and was ever ſinee reputed Far- 


cel thereof; but both /Vewburgh. and 


New Park, at the Time of the Settle- 
ment, 29 Car. Ao and the Recovery 


15 V. z. were in the Poſſeſſion of Do- 
rothea Helena, Caunteſs Dowager of 
Derby, and the laid Lord Kina and 
others the, reg" at the ſame. Times, 


4B. 2 1 2 387 "2 WETE {= 


ö = = — 
ke 1 n * 2 82 5 . hae -- ern Arm ag wag gn whe: _— =_ — 4 8 . . 
a 8 1 ION re 8 = opt, Ng 2 b 53 RIS . ——— ES 4 mo r "ER. 2 tes 28 
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were ſeiſed thereof for the Life of the 
faid Counteſs Dowager. - 


They find that Villiam Earl of Th 3 7 
by had Iſſue James, who had Iſſue : 
Charles, who had Iſſue William-George- 0 


Richard, "who died without ue on | 

That the Defin a Earl James is 
Heir Male of the Body of Charles, and Þ 
2 Brother of the laſt Earl Vi. 
am- George. Nichurd, and Great Grand- 


{on and Heir Male of the Body of the 
ſaid Earl William. (| 


* 


That the Leſſors, the Counteſs of N | 


Angleſea and Lady Elisabeth Stanley, | 


are Daughters and Coheirs of Earl F 
 Wilkam-George-Rithard; that on hi Wn 
Death they enter d and made the Leaſe 


to the Plaintiff prout, &c. and whe- 


oe” the Defendant the Earl be Guilty 


as to. theſe, the Jury ſubmit to the | 
Fudgren of the Court. 

Lord Chief Baron Ward et 0 ph 
nion with the „ as to the 


Manor 
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Manor of Lathom, &c. on the Stat. 
34 H. 8. which reſtrains Tenant in 
Tail of the Gift of the Crown from - 
aliening, againſt the Opinion of the 
other three Barons, who held the Intail 
in this Caſe was a fraudulent Contri- 


vance, not within the Meaning of this 
Statute. The Caſe on the Statute of 
MNortmain was cited, as it appears in 
Farmer's Caſe, 3 Co. 78. b. and more 
largely in Magdalen s College Cale, 11 
C. 73. b. 74. | A EIN 
As to the filling up the Blanks after 
the firſt Day of the Aſſizes, ' they all a- 
$ greed, that being by Conſent of the 
& Parties, though the Words inſerted 
might be void, it could not avoid the 
Deeds as to what was contained therein 
at the Time of Sealing; and beſides, 
che Deeds had then done their Office, 
and made a good Tenant to the Præcipe 
for the Manor of Latbom, and what 
i- was compriſed in the Deeds the firſt 
1e | Day of the Aſlizes. 9 9 


As 
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As to Neuburg and Mer Park, Ba- 
ron Price cited the Caſe: 1 Inf. 324. 6. 


that if a Leaſe for Life was made, the 


Reverſion remains Parcel of the Manor, 
and paſſes with the Manor; which was 


not denied by any of the — and 


ſeemed to be agreed by all; but they 


dliſtingu iſhed 4 Caſe, as being by 
Deed re Fine, and held it therefore a 


Diſcontinuance and a Temporary Seve- 


rance, during the Life of Dorothen He. 


; 
: 
{ 
: 


lena, Counteſs Dowager of Derby; and 


therefore the Recovery was void as toi 
theſe, for want of * Nauant to the J 


P ræcipe. . 


And alin $0:this hue ment- in | | 


Ejectment, 3 whole Manor of Latbon 
(except Metbur gh and New, Park, and | 
except Crofohall, which ſtood upon an 
other Title) was adjudged for the De | 
Fendant, and therewith above 1000. 
per Aun. in Leaſes for Lives have been 
held: and enjoyed under this Recovery 
ever ſince, as Parcel of the Manor 
wherein 


5 
83 


; Life of an Acre the Reverſion remains 
Parcel of the Manor, and paſſes there- 193-? 
8 


| with; but if the Manor be leaſed, ex- 1 Inſt. 
| * 5 Acre, the Acre i 18 T 


Recovery. iB 27l. 
The e for thas e e on 


Freehold Leaſes: for Lives, remaining 
Parcel of the Manor, are very eee 


7 Ades 1 Inst. 3 24. 6. 


B. and 25 leaſe Part fort: Life;: add 18 E. 3. f. 
39. 18 Al. | 


ths levy a Fine of the Manor, and the <p 
Revyerſion paſeds! i? 1104 
The Diverſity, that after a Look for ;8H.6.f. 


38.Plowd. 
Com. 


34 b. 


So an Advowſon appendant ande Fitz. Brer. 


| for Life remains appendant; and paſſes 56k. 6. £ 


with the Manor or Lands't to Which! it is e ee _ 
non. y * 3 


1 Theolal's Dive A 2 ies 5 Fg 7. 7: Capt 281. 


un. droit deuxfois demande, 2 54 Abr. 


58. Grant, Nin 25; I20, 12 1. Manor 
D. 1 Roll, \Abre 633. Di ee 
B. Tage, . 128 5 558 1078 
tel + | 


. > a+ : * 3 4 * * 
f i 


\ „ 
. % 
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wherein the Intail was barr d by this 
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A. Treatiſe of Gommon Recoveries. | 
And the Stat. 7 H. 8. c. 4. concern. | 
ing A vowries for Rents 1. Service, 


ſeems built on this Foundation, that ' 


- . of Real Actions that this comes now to 
be 1 


+  Starkeyof Prefton was appointed by Earl 


do inſpect the Writings and adjuſt their 
reſſ e 

os oF Jodeaſed Earl;- and this Point, viz. That 

the Reverſijons on Leaſes for Lives pal. 
ſied by this Recovery as Parcel of thei 

Manor, was agreed by them, and after} 

 _ - wards, upon a Reference to the Earb + 
of Pembroke, Rochefter and Scarboroug 5,0 


4 laſtly, after the Judgment given in the 


in Recoveries as Parcel of Manors. 


1 chard Webb and 2 wy at laſt] 


ſuch Reverſions are compriſed and paß 


And it ſeems owing to the Diſuſe | 


NM. B. Upon the Death * William 


Geonge-Richard Earl of Derby, Mr. 


James, and Mr. Ward by the Cohein, i 
Rights to the Ellas of the if 


the fame Point was admitted. ha 


Exchequer, upon a Reference ta Mr. Ri. 


all 


AI” „„ ww 
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all remaining Diſputes were ſettled be- 


| tween the Heir Male of Earl William 


and the right Heirs of the late Earl il 
liam-George-Richard. All the Manor of 
Lathom in Poſſeſſion and Reverſion, ex- 


cept Cro/shall, Merburg and Vew Park, 
was awarded to the right Heirs, al 
the ſame have fince been ſold and en- 
| | Joyed accordingly. 


And note ; The Determination by 
the Barons in the Caſe of Vewburg and 


eu Park, that the Fine in this Caſe 
made the Severance of theſe Parcels 
from the Manor, ſeems to imply that 
nin other Caſes wlere there is no Fine, 


there is no Severance, but the Reverſion 


in Fee remains Parcel, and paſſes with 
the Manor according to the N Au- 
thorities. 


. 3 PRRcE- 


x” 7 3 BP rene of Common Recoveries. | 


PRECEDEN TS of Rules for 
eee Recoveries. 


Eafter 34 Car. 2. 


7 | Between Richard Tregeare, | 
Gent. Plaintiff, and Vi- 
| cholas Cem, wat De 


fendant. 


of Tenements with the Appurtenances 
FER! Trewithiche. Chapel Grounds, Cha- 
pel-M eadow, Hendra Meadow, Twins 
na W aies, in the Pariſh of Lance/ton, 
Se. Mary Magdalen la Witton, and | 
St. Thomas Wn Apoſele; in the Coun- | 

; ty of Cornwall. 
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16 May. [7 Oraſiuch as it appears to | 
the Court here, after the | 
en as well of the Plaintiff and | 
Deforcient, as upon the Inſpection and 
Exami- 


5 


\ 
\ % 
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Examination of the Fine levied between 
the Parties aforeſaid, and the Indenture 
declaring the Uſes of the Fine, that by 
the Omiſſion or Miſpriſion of the Clerk, 


who made and ingroſſed the Præcipe 
and Concord of the ſame Fine, he ſup- 


poſed the ſaid Tenements to lie amongſt 
others in the Pariſh of Lanceſton, when 
in Fact there is no ſuch Pariſh within 


the whole County of Cornwall, but 
[8 ought tobe in the Pariſh of. Sr. Stephens 
near Lanceſton; it is order d by the 
Court, that as well the Præcipe and 
Writ of Covenant, as all Entries and 
$ Records of the ſaid Fine, in all Offices 
8 whichithath paſſed through, be amend- 
ed and rectified by putting in the Words 
(F. S:ephens near) as by Law it ought 
to be done, bs 1 


By the Court. 
Cooke. 


Fi: 


ö 


Dorrett. 


Proceſs m 


1 Trees Ga Common e, 


Hillary 3 Ane, 


ainſt B lake 
Vie. 


. Eiq; 
2 and his \ 


I 2 Bl. PON iy: 2 former 

Rule of the Ninth In- 
RENE: February | in this Term, made be- 
tween the ſaid Parties, and upon the 
Affidavit of Nathaniel Lott, it is or- 
dit ide Wit of Vovenhur in 


this Caſe be amended by inſerting 
theſe Words (and Knowſton) in the a- 
foreſaid Writ, and th: 
de thereon be amended by 


_ the ſaid Writ, according to the ſame 


Rule. 
On the W of Seri Hiipar: 


By the Court, 
Coole. 


Hillary 


it all Entries and 
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Hillary 3 Anne: 


I be Eſq; : ainſt Blake: Borrets 
3 and his Wife. 


8 xx Nov. J is pa d that 2 Defor- 

| Hippie cients, on Notice of this 

Rule to them given, mT Cauſe to this 

[ff Court on Tueſday next why the Writ 
Jof Covenant in this Cauſe ſhould not be | 
& amended by inſerting therein (and 
Kiouſton) and why all the Entries and 
Proceedings thereupon made out by the 

1 ſaid Writ ſhould not be amended. 
I By che Court. 


Wie 


H per. 


* ; ; 
„ * . 


7 he ſame again the - ſame. 


| (To wit) PON reading a e 
| RIES of xx Nov. in 
the 8 made between. the ſaid 


„ Parties, 
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Parties, it is order'd that the Deforci- i 
ents, upon Notice of this Rule to them 
given, ſhew Cauſe to this Court on 


_ Monday the laſt Day of this Term, why Ii 
the Writ of Covenant in this Cauſe ; 
ſhould not be amended by inſerting MI \ 
(and Knowſfton). and why all the En- 


tries and Proceſſes thereupon made by] 

the faid Writ ſhould not be amended 1 

accordin g to the ſame Rule. 1 
B 4 the Court. 


8 £ 5 3 M 6, 


Mich 13 Car, T. 


| Drake and Another againſt 
ERS Bidgalph. . 


W Hoes a certain Fine was pro- | 
ſecuted here in Court between 7 
Autbony Biddulph, Plaintiff, and Anne te 
Brown, "Widow. and John "EST De- 
forcients, of two Meſſuages and one C 
2 FIR Garden, 


Gallone. 


ti 
7 


=> Treatiſe of Common Recoveries: 
| es , with the Appurtenances i in the 


| Pariſh of St. Albans in Great Wood. 


 freet, London, in the Term of Eafter 


laſt, that a Recovery thereof might be 
had of the aforeſaid two Meſſuages and 


in le poſt was proſecuted of one Meſſuage 


| and one Garden, according to the En- 
try in the Prothonotary's Remembrance, 
& returnable in the Octave of the Holy 


Trinity inthe ſame Term, where it ought 


Garden, according to the ſaid Fine and 


Concord between the Parties aforeſaid, 
and 
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one Garden in the Term of the Holy 
Trinity laſt, and in the ſame Term the 
1 e Biddulph, by the aforeſaid 
Fine being Tenant; appeared at the Bar 
here and vouched to Warranty the a- 
foreſaid John Brown, Clerk; neverthe- 
leſs the Prothonotary in his Remem- 
brance wrote and entred the Præcipe and 
Recovery aforeſaid to be had of one 
$ Mcſſuage and one Garden, and after- 
$ wards a Writ of Entry upon Diſſeiſin 


to have been of two Meſſuages and one 


22 4 AT reatiſe of Common 6 


oP, 


and the true Intention of them: Now 
upon the Affidavit of George Almery 
of the Truth of the Premifles, and the 


2 Examination thereof in Court, in. the 
135 Preſence of the Pirties d, and 


their Conſent, it. is order d by the 
Court, 20 086d. that the Curſitor of 
e amend the Writ of Entry afore- 
ſaid, and make it of two MeſFuag es and 


one Garden ; and that the Entry ot the 
Recovery thereupon and other Proceſs | 


made out by the Clerk of the Protho- 4 


* be likewiſe amended. 


On the Motion of Serj. Heath: 


4 


B 
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Hill. „ Anne. 


etween Edward Abney, K. cow. 
and William Longueville, 
Eſq; Plaintifts, and Henry 


Earl of Clarendon and Ed- 
ward Hyde, Eſq; Son and 
Heir apparent of the ſame 


Earl, Deforcients ; and be- 
tween Anthony Heck, Gent. 


| Demandant, Edward Ab- 


ney, K and William Lon- 
gucville, Eſq; Tenants; E4- 
ward Hyde, Eſq; Son and 


Heir Apparent of Henry 


Earl of Clarendon, Vouchee. 


Of Tenements in Laver/Zoake, | Pitton, 
 Weſtgrimſtead, Alderbury, $t. Mar- 
tins Winterborne, Earles and Pirton, 
. otherwiſe Purton, otherwite Puriton, 


in the County of rs. 


11 Feb, P Oraſmuch as it appears to 


+ the Court here, upon the 
G g - Inſpec- | 
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: tween the erg Henry 
the firſt Part, the alerclaid Edward 1 
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Inſpection of à certain Indenture tri- | 
partite brought here into Court, bear- 


| ing Date the Seventh Day of February 


in the Thirty-ffth 'Year 15 the Reign 
of the hte King Charles II. nade 


Earl of 
Clarendon and Henry. Hy 0 =” of 


Abney, Kat. al William Longueville 4 
Efq; of the ſecond Part, and the afore- 
ſaid Ant bon) Hecꝶ of the third Part, for | 


declaring the Uſes of the ſaid Fine and 'F 


Recovery, that the Names ofithe Places 


called „5 and Clarendon Park in 


the ſaid Indenture mention 'd, in which 
lies great Part ok the Lands AJ Tene- 
ments agreed by the ſame Indentureè. to 


be compriſed i in e ſame Fine and Re- 


covery, were omitted out of the ſaid 
Fine and Recovery, by the Miſpriſion 
of the Clerk who proſecuted the ſaid 
Fine of the Octave of the Purification 
in the Term of &. Hillary in the above- 


ſaid Thirty-fifth Year, and the ſaid Re- 


coyery of the Term of Eaſter in that 


ſame 


Y of % ®S 


drick and Cheſhire. EDS ELL 
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Hoe Year; and alſo upon reading di- 


vers Rules formerly made by the Court 
here, for adding the Names of Places 


omitted in divers Fines and Recoveries, 
it is order d by the Court that the Cur- 
ſitor of the County of Wilts amend the 


Writs of Covenant and En try between 


the Parties aforeſaid, by inſerting in the 
ſaid Writs, next after the Word Puri- 


ron, theſe Words (Clarendon and Cla- 
rendon Park) and alſo that all Parts of 
- the ſaid Fine between the Parties afore- 


ſaid, and the Recovery aforeſaid, and 


8 the Exemplification thereof, and the 
WMrit of Seiſin between the ſaid Parties, 
be amended on Record, in the ſame a- 
foreſaid Words (Clarendon andClarendon 
Park) in all Places neceſſary. 


On the Motion of Mr. Sen Brod- 


"MW 35 the 2 gurt. 
Darby 


=#. Ggz nl 
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Gulſton. 


Skinner and Orbers againſt 
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Mich. 6 Car. 1. 


LE and. 


7 Hereas in the Term of F. H. i 
lary in the Fifth 'Year of 


King Charles, upon a Writ of Entry 
upon Diſſeſin in le poſt, the Tenant 
vouched to Warranty Arthur Gouldinge, | 
Gent. and Anne his Wife, of fifteen 

Acres of Land and one Acre of Meadow, 
with the Appurtenances in Alphamſon 
and Lamar ſhe i in the County of Eſſex : 


Now upon Inſpection of the Feoff- 


ment made by the aforeſaid Gouldinge 


and his Wife to the ſaid Tenant, it ap- 


pears that the aforeſaid Acre = Mea- 


dow lies in Great Henney, and not in 


Lamarſh ; and ſo the aforeſaid Writ of 


Entry was proſecuted, by the Miſpri- 
fon of the Clerk, of Tenements in Al- 


urban and Lamarſb, and a Common 


Recovery 


® ”. is. 
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Recovery thereupon ; and an Exempli- 
fication of the ſame was had, where it 
ſhould have been of Tenements in Al- 
pbamſton and Great Henney; therefore 
it is order'd. by the Court, that the 
Curſitor of the County aforeſaid a- 
mend the Writ of Entry aforeſaid, and 
that the Name of the aforeſaid Village 
of Lamar ſb be expunged by him, and 
in the Place thereof the Name of the 
village of Great Henney be inſerted; 
and that the Prothonotary's Clerk alſo 
amend the Entry of the Recovery afore- 
ſaid, and the Exemplification thereof; 
and alſo the Writ of Seiſin proſecuted 
upon the Writ of Entry aforeſaid, ac- 


cording to the ſaid Writ of Entry afore- 
ſaid fo amended, 1 
13 By the Court. 

| : RT 

i Tyin. 


230 A ang of Commun - 


Trin. 13 Car. 1. 


Gulton. 1. ightwick and 1 

againſt Maſters. 
TPO N Inſpection as well of 2 
certain Indenture made between 
Thomas Maſters, Tenant of the one 
Part, and Humphry Wightwick, Gent. 
and George Wightwick, Gent. Deman- | 
dants, of the other Part, ſhewn here | 
in Court for declaring the Uſes of 2 1 
Recovery here in Court, between the 
Parties aforeſaid, had in the Term of 
vr. Hillary laſt paſt, and alſo upon the 
p ance of the aforeſaid Thomas Þ 
Mafers then preſent here in Court, 
| it is found R 06 that Recovery had | 
SE ſhould be of three Meſſuages, one Dove. 
v houſe, four Gardens, eighty-ſix Acres 
Z of Land, twenty Acres of Meadow, 
| and fifty Acres of Paſture, with the 
TT. Appurtenances in Sibington, Newchurch i 
Tz and Mar ſbam in the County of Kent; 


dut upon Oath of William Codd, one of if 
N 


r , . ai.CEEz 


Q 


iſe Common Recoveries. 231 
hi Attornily of this Court, now pre- 
ſent here in Court, it appears, that as 
well in the Writ of Entry of chat Re- 
covery had in the aforeſaid Term of 
&. Hillary, as in the Writ, of Seiſin 
thereupon allo proſecuted, and in the 
Entry of the Recovery aforeſaid, the 
$ aforeſaid Word Vewchwurch, by theN eg- 
ligence of the Clerk, was intirely omit- 
ted; now it is exdexed by the Court, 
the "twenty-firſt Day of June in this 
fame Term, that as. aids. the Writ of 
Entry as the Writ of Seiſin, and the 
Entry of that Recovery between the 


s {8 Parties aforeſaid of Record be amended, 
„and the aforeſaid Word Vewehwureb in all 
i | of them be inſerted, and that as well 


the Writs aforeſaid, as the Roll of the 
Entry of Recovery aforeſaid, be brought 
„into ee — for the P — 
e | faid, and amended here in Court, . 
cout Delay i in this Particular. 

On the Motion of Mr. Serj. Clarke. 


” * the Court. 
Mich. 


OR 


AT: reatiſe of Common Recoveries. | 
Mich. 1650. 2 Car. 2. 


rer. Fi ine between George Parker, 
Eſq; and Thomas 7olley, 
- Plaintiffs, and Charles Cor- 
ton, Eſq; and his Wite, 
Deforciene. 
Fine from the Day of the Holy Trinity, 
in three Weeks, 1649. 
P ON the ſeparate Oaths of the 
⏑ aforeſaid George Parker and 
Charles Cotton made here in Court, and 1 
by Conſent of the ſame Charles Gitton : 
preſent here in Court, it is order d by. 
the Court this 19 oi: that the Name 
of the Village of Waterſall, by the | 


Negligence of the Writer omitted, be ; 
put in as well in the Writ of Covenant 1 
as in certain other Parts of the afore- 

ſaid Fine. 

On the en of se. 6. Clarks. 4 


By the Court. 
Gardner. 


TABULA. 


ke 


=, pO . 2 . 


G APU T I. 


= - F the Origine, Nature and Uſe of Com- 

4 mon Recoveries. 

CEE the Origine of Eſtates Tail, if any 

among the Romans or Fews, invented by ihe 

Feodal Law, and were firſt introduced into 

England by the Conqueror. 

All Fltates . Common Law Peel mple. 
Statute of Donis created Eſtates Tail; the 
E I of theſe Eſtates, and the Neaſon 
OI It, | 

What Reputation Eſtate Tail bad ſeveral A8 


5 Concerning the Origine of Common Recove- 

: ties, ſuppoſed by ſome to be begun by 

„ Talarwrs Caſe, but rather to ariſe from 

| the Reaſons drawn from Octavian Lom-. 
bard's Caſe. 


The Recompence in Value, the Reaſon of the 
Hue * barred, though only a Fiction, and 
* | | H h : this 


TAB UL A. 


this Fiction occaſioned the ned Cake a= 
gainſt Common Recoveries. 95 — 
Common Recoveries bar where no 8 
pence; as Tenant in Tail, Remainder for 
Years ſuffers a Recovery, Remginder barr'd, 
though Recompence cannot extend to 2 
Zhattel 3. ſo Tenant in Power and contin- 
gent Remainders barred. without a. Recom- 
Pence. 
5 MY in 7 is the Reafon for bar- 
ring the Iflue ; but the Reaſon for barring 
e is, Recoveror is in of the Eſtate 
Tail, which continues, and Common Reco- 
...yerics a Conveyance excepted out of the Sta- 
tute, and an inherent nen anner d to E. 
= ſtates Tail. 1 N 
| When Ne in Tail i is e r in 
of the ſame Poſſeſſion he had before, and to 
warrant it; and when one enters into War- 
ranty, the Law will always preſume W Was 
one on Feoffment or Grant. 1 3 
Common Recoveries like Adverſary Rofovectcs 
and ſuch Judgments, but Recoveries on Title 
Cannot be to a Uſe, as Common Recoveries 
are. Recovery (binds Blood and diſapproves 
the Title; though ſeveral Diſcontinuances af- 
r Recovery, Recoveror may enter; and 
though Recoveries reflected on by: ſome Sta- 
utes, countenanced oy Caen Rnd! 


oo 


The 


1 


— e 


>.< 


The Uſe of 8 Recoveries. 


Gommon Recovery bars Iſſue, Ramat and 
Reverſions, and Recoveror comes in under 
Tenant in Tail, and is liable to all his Char- 
ges, and enlarges the Eſtate Tail; if comes in 

as Vouchee, comes in of all Eſtates; if is Te- 

- nant tothe Præcipe, only the Eſtate he then had 
is barred; for the Recompence extends not to 
"that he had not. ; 

Where Iſſue has no Recompence not barted: Cad 
therefore Recovery by Default without Voucher 
binds him not, but on Entry is remitted; but 
aliter where has or may have Aſſets and 
Recovery in Value. 


go 


Are favoured and Fine, Recovery wt Deed 00 


lead the Uſe one Conveyance. 
Where Recovery is to be ſuffered by the F ather 
on Martiage of his Son, it 18 ſafeſt to 
"Wo: it _—_ treble Voucher. oy 


T 


eur II. 


0 F the Tenant to the Præcipe. 

CZ The Reaſon why there mutt be a Fe⸗ 

nant to the Præcipe; if there is none, the Iſ- 
ſue in Tail may plead Nient J. enant. 


„„ Ke 


ABU L A 


11 there be a good Tenant before the Retutn 


ef the Writ, it is good; if were not Tenant 
at the Return, might abate it by Plea of 


'  Nen-tenure ; but if he vouches, he admits 
the Writ, but Vouchee may counterplead the 


Tenancy; but if he does not, it is good 
againſt them all by Eſtoppel, but then Te- 
nant recovers not in Value, becauſe loſt 
nothing. 


If Tenant. became Tenant os the Voucher, . 


Judgment is given on the Voucher, not on the 
Præcipe, ſo binds. 
In Common Rocoveries if there be a good Te- 
nant any Time before Judgment, it is good; 
and if comes to the Land by his own AQ, 


cannot abate the Writ; aliter if by Act in 


Law, as Diſcent. 

If there is no Tenant, the Demandant cannot 
ſue Execution againſt him, nor he againſt 
Vouchee; and Eſtoppels, though of Record, 


bind pq Iſſue in Tail; ater of Tenant | 


in Fee, a Recovery binds bim, though no 
Tenant. 


If an Eſtranger that has nothing is made Tenant 


with the True- tenant, it hurts not. 


Leſſee for another's. 1 makes a Leaſe for 


_ Years, and died, and he in Remainder, be- 


ing Tenant in Tail, ſuffers a Recovery, and 


void, for F rechold was in Leſſee for Years by 
| Occupancy. & 


Huſ- 


©» 


TAU LA. 


Huſband Tenant for Life, ' Remainder to Fe me 
in Tail, Præcipe againſt both ill; ſo if there 
de "Tenant! for Life, Remainder in Tail, 
Praæcipe againſt both ill; ſo againſt Mort- 
gagor and Mortgagee, becauſe Land recovered 
in Value ſhall be in the ſame 12 as the 
Land loſt. 
Lands given to Huſband and Wife, ard the 
Heirs of the Body of Huſband, Remainder 
over, Huſband ni ſuffers a Recovery, it is 
no Bar; but if Huſband diſcontinues, and 
 Pracipe "againſt Diſcontinuee, and Huſband 
comes in as Vouchee, it is good to bar Baron, 
not eme. 
Concerning Tenant to the Precipe by Diſſci- 
lin. 
Concerning Surrender by Tenant for gd to 
make à good Tenant to the Præcipe. If a 
Recovery be of a Manor, Part whereof is in 


Leaſe for Life, needs no Surrender ; ; the Rea- 
ſon of this. 


Surrender. by "Tenant for Life muſt be to him 

that has the Reverſion. 

Term for Years hinders not Recovery; and 

by Statute of G huceſter, Tenant for Years in 

Londen, may falſify. | 

Fine levied, — a Writ of Entry againſt Conuſee, 
and no Uſe ecke of the * ine, yet a [val 

Recovery. g bc 


Statute 


T. AB ULAL“ 
braturs of - Frauds extetids to T ruſts, not to! 


„ Bane BUSTY AfT of 
Rerbpery good without + Tenane to the Praci- 
pe, where Party has a Feel | Kean 2 n I 


Tenant" to tlie Præcipe may be made by 
Fine, Releaſe, Feoff ent Bargain and Sal. 
inrolled, and though good before Inrol - 
ment, it. is ſafeſt to _—_— it N "hy ood 
: covery f ſuffered. V OS. a 

1 8 to the Kanaan ar to ike, EY 

by Releaſe: dated after the Return of the 

Vr, it is ill. Termor made Tenant to 
the Præcipe, extinguiſhes not his e 
June intend a Tenant to a Præcipe o 

render, where Recovery of ten Year 

ſtanding. | 


frets 


H 0 may bober a a Cho ere | 

Infants cannot : W hereof the Privileges | 

" Infants have by Law. | 

IF an Infant luffers a Recovery; Gillies i in Perſon 

or by Attorney, it is erroneous,” but by Guar- 

An by Privy Seal it is good. 

—— the e Diſability of Chveriure: Of the 
antient Form of Examination of a Feme Co- 

vert in a Recovery. 


K Conkinba 


TAB U Lö A. 


Common Recaibtly by a Feme ' Covert, bars her 
Dower. PVC 


Lands g iven toHuſbandand Wife, e of 


the Body of the Huſband, hegrants, a Præcipe 
egal Grantee, the Huſpand is vonched, and 
vouches Over, bars the Entail, not the Wife”: 
But if Lands are given to. Hiſband. and Wife, 
aud the Heirs! ol⸗ their Bodies, he: diſconti- 
nues and comes in as Vouchee; no Bar; ſo if 
Lands given to Huſband and Wife, and the 


[Heies of the:Body of the :Hulbaddy and Fre- 


85 Liße againſt him alone! 906 e 

Lands giyen to Huſband = Wife, and the 
Heirs of their Bodies, P recipe againſt them, 
and they vouch-- Common Vouchee, good; 
ſo if to Hutband and Wife, and Heirs of Bo- 
10 dy. of the Wife; but if it be to Huſband: for 


bes fe, Nemainder 15 Wife i in Tail, eee a- 


gainſt both ill, 54:7 23601 : I 
Huſband, and Wife t2Temangs! in Speriel Tal 


before Marriage, Remainder to Huſband in 
15 „Tail Male, Render? to F. S. in Fee, 5 


Baron grants, a Præcipe againſt! Grantee, 
„ hd vouches Baron; be g if Barred 
210 for A Moiety- DOES) 9 61 9 
Vo) erniog Recoreties by: lle and Md. 

med. YI £40 
An Office W vale in Teo: a  Nattvitage, 

Who had before levied a Fine, ſet aſide. 
Tenant 


8 1 — 4 " I; * : 
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TAB U LA. 

Tenant in Tail attainted, diſabled to ſuffer a 

4 Recovery. 

I Alien, where his Recovery bars the Eftate Tail 
and where nat.” 

The King cannot ſuffer a Common Recovery 

Women Jointreſles W e to ſuffer Recoveries 

by Stat. 11 H. 7. c. 20. 

Feolfmenr to, the Uſe of a Man and his Wife 
and the Heirs of their Bodies, Man dies, 

baving Iſſue B. Feme is diſſeiſed, B. re- 

leaſes to Diſſeiſor with Warranty, and has 
Iſſue C. and dies, Diſſeiſor ſuffers a Common 
Kecoxery, Aach vouches Feme FE this” bars 
not G. 

A Man ſriſed. in 1 Parent "I hes Iflue a Bon, 
his Wife dies, he marries again, and ſettles his 
Eſtate on himſelf, his Wife, and the Heirs of 
- their Bodies, and dies ; Mother and Son Join 

in Recovery, bars the Heir, 

| Land ſettled on Baron and Feme in Tail, en 
ales. leaving a Daughter, Feme enſeint with a 
Son, Recovery by Wife and Day ghter bars not 
© the after born Son. 

if a Man ſettles Lands with his Daughter in 

Tail, in Conſideration of Money paid by the 

3 | Hoſband, it is out of the Act; but it the 
Land be ſold by Baron and Feme, and Lands 

4 W 0 and u 1 


Lands 


. 
4 ” 
& 
: 
* 
* 
4 
Wo 
« 
$3 
W 
XS. 
By 
& 
SST 
bz. 
12 — 
* 
me” 
32 
oe 
3 
3 
. 
More 
+ 45 
» i 
3 
7 9 
+ 8 
2 
— rd 
$5% 
Eo 
3 
75 « 
mh 
5 8 * 
FE, 
\ . 
bY 
— * 
28 
8 
LO 
k 
5 85 
ö 
x 4 
8 5 
„ 
Wo 
9 
. 
> od 
# * 
3 
3 
N 
>= 
” 
£20 
2 
ES 72 
* * 
20 
” 
1 
6 
Ps: 
44 
A 
"£Þ 
bs 
' 
EY 
88 
4 1 
+ 
EE 
1 
1 ** 
= 
bi 
0] 
> 
44 * 
N 
vt: . 
V2, 
0 
"LDR 
58 
+ Fa 
8 
9 Xx 
—  . 
” 4208 
- "I 
3. 
995% - 
- "246 A 
ws - 
4:49 
3 
. 
Wd 
Be: - 
55 
7 
9 
9 
5 
WE 3 
1 
= 
© Re 
8 
* 
my 1 
1 
wy - 
---j - 
Bt 
= 
4.4 
1 
-þ 
*. No 
83 
9 
3 
Mot 
8 
1 
8 
* 
* 
9 
1 
Tag 
EN 
1 
7 
. | a 
* hall 
7 
1 
3 
. 
WE”. 
* 
_— 
7 
gle 
8 
ws 
* 
7 
5 
> 
I; 


U 


Lands limited to a Man for Life, Remainder to 
his Wife in Tail, Remainder to a Stranger 
in Fee, out of this Act. Ye, 
If Huſband and Wife join, they may ka the 
Iſſue. 
| Baron ſeiſed jure ux, they levy a Fine, and 
Lands rendred to them in Special Tail, he 
dies, ſhe may by Fine bar the Iſſue. 
| If Land move from any Anceſtor of Baron, 
within the Act. 
By this Statute Recoveries by Tenant for Life Stat. 32 H. 
void. | 8. c. 31. 
Recovery at Common Law by Tenant for 
Life, bars him in Remainder, becauſe the 
particular Eſtate and Remainder but one 
Eſtate. | 
Remainder veſted in the King cannot be diſconti- St es 
nued or pulled out of the King by Com- ED 
mon Recovery ; and ſuch Remainder. En- 
not be diveſted by Act of Party, but by Ack 
in Law. 
If the King's Anceſtor not being King, makes 
Gift in Tail, this is out of the Act; fo if 
Subject created an Eſtate Tail, and 3 
ſion is granted to the King. If Tenant in 
Tail of the Gift of the King, make a 
Gift in Tail, the ſecond Donee not within 


this 1 
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11 If 


e 
If the King grant an Eſtate Tail and reſerve the 
Reverſion, and after he grants the Reverſion, 
Recovery good, and bars all. 


Where the Reverſion is granted to the King for 
Life or Years, it may be barred; fo wherever 
- Reverſion is ſevered from the Crown, and Pei 
vity gone. 

Where King 1 is Donor, and ſome linls Clan 
is made in the Entail by a private ACt of Par- 
liament, yet if Reverſion continues in the 

Eing, it cannot be barred. 
If the King procure Subject to intail L on 
his Servant, and it appears on Record, it is 
within the Act. 

Tin Tenant in Tail muſt do or ſuffer, and bare | 
, Permiſſion not within the At; fo Nonclaim 

ona Fine. _ - | 

Stat. 14 Hinders all Tenants for Life, in Poſſeſſion of 

N 45 4 from ſuffering Recoveries, or to coms Bl 
in as Vouchees. | | 


CAPUT w. 1 


F as Things a 8 Recovery may | 
be ſuffered, and what not. 

| Reputed Manor paſſeth Lands within a Liberty, 

and a Place on. of | 


TAB UL A. 


Of a Rent, Penſion, &c. 
If a Man have a Moiety or third Part of Ta 
and ſuffer a Recovery of all, the Moiety or 


third Part paſſes. 
N How a Recovery is to be fufered of Co- bal 


+1 Eftates.' ii 

| Raby of ogy in Ati That ts 
Recovery of a Truſt Eſtate good, n e Te- 

nant to DE aw Aron es 


CAPUT Vo 5 


H E Differences e a ee 

Recovery with ſingle. and with double 

W 

If a Recovery be with ſingle Voucher, it isa good 
Bar of the Eſtate the Tenant in Tail was poſ- 
ſeſſed of, hut no otherwiſe; but if comes in 
as Vouchee, bars all Eſtates he ever had, 


Nn. 2 f 7 
K 
1 \ 


ia Oe. 


2 A B wa L 12 


en 0 AP U Ti vl. 


W HAT is ; barred by a. Common Reco- 

very), 

Recovery N the Fate Tall, — 1 lets 3 in 
all Tenant in Tail's Iocumbrandes: 19%; 

Tenant in Dower, or e 1 8 ow! in a 
Recovery, barred. 

Tenant for Life, Remainder in Tail, "= in Ne 

mainder leaſes to commence after the Death 
olf Tenant for Life, and after Tenant for Life 
and b ſuffer a eee the 
a,, TD 34.2 

i Tenant in Tail grant a a Rent or Leaſe, 1 551 
very makes theſe gool. 

Com on Recovery bars contingens. Remain 


ders. 
Bars not U [Devices > or fringing 
od polls}: ee A 541 "i; 
filme there is no Eſtate Tail execured, Reco- 
vers bars nat. d eien 


Bars not a Pollibility c or a contingent Exccutory 


Eſtate. 

If one bas an Eſtate for Life, with Power to 
make a Jointure ; alter of a collateral Power 
to make Eſtates. 1 9 

Gift in Tail determinable on the Donees, paying 5 
100. Remainder to B. in Tail, Tenant in 
Tail before Day of Payment ſuffers a Recove- 
ry, all barred. Term 


T ABU LA. 


Term ſubſequent to an Eſtate Tail, as to riſe, on 
Failure of Iſſue Male barrable ; aliter if pre- 
cedent Gift in Tail, rendring 2 Rent, the Rent 
not barred by a Common Recovery ; ; but if | 
Condition to re-enter, that barred. . "I 

If Iſſue in Tail comes in by Title Paramount, 
Recovery bars not. 

A Man ſeiſed Jure Us? for Lit Remainder 
in Tail to B. Remainder to C. Baron Ba 
and ſells, and Præcipe againſt Bargainee, w 

vouches B. this bars the Entail and C. alſo. 

Lands limited to B. and his Heirs: as long as. J 

oF - ſuch a Tree ſtands, barrable by Recovery, 

if Tenant in Tail levies a Fine with Proclama- 
tions, though Entail extinẽt, ſubſequent Reco- 

very good. 

Bars a Remainder not in Bp, fo. (contingent 

Remainders. 
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cru vn. 


10 F 5 and Recovery i in Valu I 
Concerning Vouchers at Common aw, 

and Counterplea thereof 
Where one may vouch himſelf. 


Concerning Vouchers and Comerples i in 5 A4. 
1 Actions. 


""Conr 


TAB UL A. 


Concerning Wenne in Common Recove. 
-Files:: * 


15 Li 


312 


CAPUT VIII 


FE nen and che Eſtate the em 
has by the Common Recovery. | 

No Uſe ariſes till Execution returned. 

f Tenant in Tail dies before Execution, it may 
be ſued againſt his Iſſue. 

Recovery lets in precedent e 

Recoverors have the ſame Remedy againſt 
Leſſees as N had el. 5 2 Ee 
ſuffered. 
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c AP * +> I 
F Falſifying 988 1 | 9 
"Oy" WH Ways a Recovery may be fal- 
— Thy d. 36.4 | 
Sevanal Cites: of falling Adverfary Reco 
veries. 
Iſſue in Tail thall never falify in the Point 
tried, 
1 ' Who 


ABU L A. 


| Whon may Falfify upon Stat. 25 E. B. c. 15. 
For what Cauſes a Common Recovery may be 
9 d, and how. 


„„ 


F Errors in Common Recoveries, and 
c in what. Caſes Recoveries and Fines 
may be amended. 
Several Caſes where Court has amended Com- 
mon Recoveries and Fines, or helped them by 
a liberal Conſtruction, 


E TN T 2 


